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UNITED STATES DISTRICT COURT FOR THE DISTRICT OF COLUMBIA 
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Date Proceedings 
1967 
June 21 Complaint, appearance 
June 21 Summons, copies (2) and copies (2) of Complaint issued, D#l Ser. 6/22/67, D#2 Ser. 6/27/67 
June 21 Motion for Preliminary Injunction, MC Filed 
June 29 Answer of deft #1 to motion for preliminary injunction. c/m 6/29/67. filed 
July 5 Reply affidavit of pitf#1 in support of motion for preliminary 
injunction; P & 4; e/m 7/5/67 
July 7 Answer of deft #2 to complaint; appearance of Dickson R. Loos as atty 
for deft #2; c/m 7/7/67 
July 11 Order denying motion for preliminary injunction. (N) Waddy, J. 
July 14 Answer of deft #1 to complaint; appearance of William P. MacCracken, Jr., 
c/m 7/11/67 filed 
Sept 21 Notice of pitfs to take deposition of deft #1; ¢/m 9/20/67 _— filed 
Sept 27 Notice of pltfs to take deposition of deft #1; c/m 9/26/67 _— filed 


1968 
Feb 5 Motion of pitfs to compel deft to answer questions on deposition 

and for costs and attorney fees; c/m 2-5-68; M.C. filed 
Febi2 Answer of deft #1 to question in connection with taking her 

deposition; ¢/m 2-9-68. filed 
Feb 29 Order denying motion for costs and attorney fees. (N) McGuire, J. 
Mar 25 Dismissed for want of Prosecution Pretrial Examiner 
Mar 25 Order dismissing for Want of Prosecution AC/N Q) GESELL, J 
Apr 2 Motion of pitfs to vacate dismissal and to reinstate cause; 

c/m 4-2-68; M.C. filed 
Apr 29 Order reinstating cause (S%) AC/N Curran, C.J. 
May 2 Notice of deft #2 to take deposition of Frank Mills. c/m 5/2/68 filed 
May 3 Notice of deft #1 to take deposition of Frank Mills; c/m 5/2/68 filed 
July 18 Deposition of Frank Mills by deft. filed 
Aug 2 Deposition of Eva R. Hinton for pitis. filed 
Oct 24 Called Assistant Pretrial Examiner 
Oct 24 Certificate of Readiness by pltfs; ¢/m 10.24/68 filed 


1969 
Mar 19 Joint motion of defts for summary judgment; Statement; P&4A; c/m 
2/18/69 M.C. filed 
Mar 25 Opposition of pitif, to motion for summary judgment; P&A; Statement 
c/m 3/2/69 
Apr 25 Motion for Summary Judgment argued and taken under advisement 
(Rep: Doyne Spencer) Robinson, J. 
Apr 29 Supplemental P&&A of pitis, Exhibit c/m 4/29/69 filed 
May 6 Memorandum of deft in reply to supplemental P&A; c/m 4/30/69 filed 
May 12 Motion of pitfs for leave to file amended complaint; P&A; 
c/m 5/12/69 M.C. filed 
May 13 Opposition of Deft #2 to motion for leave to file amended complaint; 
c/m 5/13/69 
May 14 Order granting joint motions of defts. for summary judgment and dismissing 
complaint with prejudice (¥) (signed 5/9/69 Robinson, J. 
May 22 Motion of Pitfs for relief Rule 60 (B) c/m 5/19/69 M.C. filed 
May 22 Opposition of deft Sidwell Friends School to motion for relief 
under Rule 60 (B) ¢/m 5/22/69 
June 9 Order denying Pitfs’ motion for relief under Rule 60 (b) (6), FRCP. 
(N). ROBINSON, J. 
June 12 Notice of appeal by pitfs from orders of 5/14/69 and 6/9/69; 
copies mailed to D. ‘Loos and W. P. MacCracken. Deposit $ 5.00 by 
Dostert 
June 10 Order denying motion of pltf, for relief under Rule 60(b) (N) Robinson, J. 
June 10 Cost bond on appeal of pltffs in sum of $ 250.00 with Hartford 
Accident and Indemnity Co., approved Corcoran, J. 
July 22 Record on Appeal delivered to USCA; deposit by Piere E. Dostert $ 1.10 
July 22 Receipt from USCA for original papers. filed. 


UNITED STATES DISTHICT COUKT 
FOR THE DISTRICT OF COLULGIA 


HAROLD C, HINTON 
VIRGINIA & HINTON 
§806 Warwick Place 
Chevy Chase, Maryland 
Plafotifis | 4083-67 
va. Civil Actioa No. 
EVA ROBERTSON HINTON 
1425 34th Strect, NW. 
Washington, D. C. 
SIDWELL FRIENDS SCHOOL 
a District of Coiumbia Corperation 
3825 Wisconsin Avene, N.W. 
Washingtoa, D. C. 
Defendants 


COMPLAINT 
(eREEEES of Affoctioas, Coaspiracy, and ior injunctive Retief 


COUNT ONE 
(Complaint for Alienation of Affection) 


Jurisdiction of this Couxt is vested since the , the amoust in controversy 
excoeds $10,000.00, exclusive of interest aad costs. To plaintiffs are resicsnis of 
the State of Maryland. The cefendant, Eva R. Hiztoa, is aa adult residiag in the 
District of Columbia. The dofeadant, Sidwell Friends School, is a corporation 
organized under the laws of the District of Columbia. i 


1, The plaintiffs are husband and wife. As a result of the marriage of 
the plaintiffs, there was born to them oa September 28, ey John Robertson 
Winton, said child boing now seventeen years of age. , 

2. Said minor, John Robertson Hinton, was earvlied by bis parests in 
Sidwell Friends School in September, 1966, anda has been a student there during the 


past four school years. 


3. On or about November 27, 1865, the said minor moved temporary 


from the family residence at 5608 Warwick Place, Chevy Chase, Maryland, to livo 


tomporarily at the resideace of cofendant Eva KR, Hinton, said miaox's paternal 


grandmother, because plaiatiff Virginia S. Hinton was i} at the time. 


~2- 
4. In February, 1966, piaintiiis iastructed their minor chile to dese 
to the family zesidaace. ts the child refesed to do aad siace Mist tine defentant 
_ Eva BR. Eintoa has wrosgfully aad uniawiully harbored the minor child 
residence, and hss aided aad abotied & 2 Goliaqueat vefusai of the minoz child to bey: 
his iawfal_ parecss. 
5. In'an eifort solely cesiguec. to regain coatro! of the said winoz, 


: 


piaiatifis oa September 14. 1966, instructed defeacaat Sidwell Fricacs Schoci aot to 
permit the attencance of the minor child at the schooi for the 1960-1967 
school term, uniess aad anti the minor child returned to piaistifis' home. 

6. Despite these specific instructions. Eva R. Hiaton ia coajuncuon 
with the Sidwell Frieads Schoo! authorities. arrangee ed for the scinor’s noe ect 
attendance at the the schooi, while he coatinued to valawfully xeside at the home of 
Gefencast, Eva R. Hictoc. 

7, At the suzgestioa of Sidwell Fr Jonds School, dofeadaui, Sve R. Nines 
filed an actioa for Custocy (D 2$25-66) of said minor chiid on September 23. 1505. 
This suggestioa was mace solely to justify said minor's contiaued atteacaace ot 
Sidwell Friends School. 

&. Thexe has beea no ordsz of any: court. pendeste lite cx Soran ey. 
awarding custody of the minor chiic to defendant Eva RK. Hinton, aad at uo tine 
bas said defendant beea the legal cusiodisa of the minor child ia the p 

9. Ia Maxch 1967, the plaiatiiis learned that said minor chi.e Sac, v5 
September 14. 1956, beoa examined by 4 physicaa. without the consent. exprssseu 
or impiied, of his parents. This examination had beea procur syed at the rogucsy o- 
Sidwell Friends Schooi prior to his acission to that iastitutioa for mc the 1965-1507 
school year, aad was performed by a paysiciaa who ig a member of the Hoard of 
Trustees of Sidwell Frieads School. 

10. for to the time that said minor child coxemencee liviag with tie 
defendant, Eva R. Histon, special medical care bad been deemed necessary by + 


o 
Laas cane oS 


family physician for bis cont atinued physical and meatal welibeing. The plalatit 


3 
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beca unable to obtaia any information reiutiag to curzeat treatment of calc misor 
child. | 

ll. On March 2, 1967, piaiatifis through theiz attorney, Comances iat) 


tion, the latter upon the acvico of their gosezal counsel that such fafoz=aticn is 


confideatial should uot be made available to anyone other than schooi authorities, a+ 

that such information was coafideatial even as to the paxeats of the mines child, woe 

had not authorized its procuzemeat ia the first piace. Cooneal for the cefeadant 

school also advised tha plaintiff that the minor aad his qntawfcl custodian objected 

to the use of this informatioa 2s cecaficeatial, and that it w2s at theiz objectica tha: | 

the school refused to reveal tho necessary taformation. 
12, On Juno i. 1967. platatiffs through thetx attorney, notificu he 


defeadant school that faassouch 2s 20 order of custody, cither peadeate lite os 


i 
1 
H 
\ 
| 
i 
; 
{ 


permanent, had beea issued, that the pending custocy proceeding was beisg coateste 
on the grounds that the court boariag the case bad no suristictioa, that co action hac 
been taken in any forum which effected a change in plaiatifis status as the ter2! 
custodians of their minor soa and that, therefore, they Girected that the Sicwe.: 

Friends School refraia from citho: issuing 2 cipioma to said minor or from relcasic, 
his academic record to aay institution of higher learning uniess and ustii plaints 


guthorized such action. Defeadant.: Sidwell Frieads Schooi bas refused to act upon 


sor cre ate cactus eseneees cans aso} 


this request aad did award the éiploma to plaintiffs’ minor soa. 

13. But for the alleged acts of the Baoicintss and other acts of Lom 
Eva R. Hinton and the Sidweil Friends School, the platutiffs would have been i= 
the past and would now be cajoying the natural fove, affection and harmonious 


family relationship with their minor son. 


> 


14. That {.> abovo alleged acts aad other acts of Eva R. itinws gad the! 


Sidwell Fxieads School wore cone maliciousiy, ia willful and wanton cisreg=2¢ 


pewe. 2 eet eens mene 


ae 
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of natural feelings of love and affection Mowiag between the plaiotifis and theiz child | 


and were performed in a grossly wanton and reckless ‘manaer. 


COUNT THO 
(Conspiracy to Alicazte Affectio.s) | 


1, Platstifsreallege facts sot forth ic paragraphs 1 — i4 of th 
first count of this complaict. ! 

2. In doing the above alleged acts and other acts, the defendants Eva 
k. Hiaton and Sidwell Fiieads Scheoi did actively couspize with each othex asc ia 
combination with each other did act to alienate the atvections of the piatatifie’ 


minor son from his parcats. 


COUNT TRELE 
(Qnjunctive Relies Against Defendant Eva K. Hiatoz) 


l. Plaintiffs xealiege facts set forth ia paragraphs l— if4ofte 


first count of this compiaiat. 


irreparable damage to the plaictiffs. 
3. There is no adequate remedy at low for the damages resulting from 
the continued acts of ihe defeadent Eva R. Hinton in further alienating the affectioas 


of the said minar son from his parexts. 


WHEREFORE, the premisos considared, plaintiffs pray the relicf of 


this Honorable Court as foliows: 


| 

agaiast both defendants, Eva R. Hintos and Sidwell Friends School, jointly aac | 
| 

' 


1, Compensatory and punitive damages in the amount to Two Uuadied 


Thousand ($200. 000.00) Dollars on Counts One (i) and Two (2) of this Cormpiaiat, 


soverally. 


| 
| 
2. The continued acts of the defeadart Eva R. Histon will zesult ia 
| 
H 
| 
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8. The issuance of a preliminary aad permanent injunction rest alalag 
Gofeandaat EvaR' Hinton fom doing aay act whatsoovor that would tead to iaterfore 


with the legal right of the plaintiiis to tho custody of their minor soa. 


lof 
BANROLD C. HINTON 
5596 Warwick Place 
Chevy Chase, Marylaad 


s 


VIRGINIA S. PINTON . 
5506 Warwick Place 
Chovy Chase, Marxyland 


PISKAE S. DOSTENT 
EZILLERI & DOSTERT 
Attorceys for Piaiatitis 
8S3 i7th Street, NW 
Washbingtoa, D. C. 20596 
298-S233 


DISTRICT OF COLUMBIA, SS: 


that he has read the forezofag compiafat by aim subdscrxibed aad knows the contoz 
thereof; that the matters and things stated therein of his personal knowiccdges are 
true and those siated upoa information and belief he verily beiioves truc. 


. a 


HAROLD C. HINTON 


Subscribed and swora to be fore me this 20 ho’ day of June. i9¢7. 
Ls} 
NCTARY PUBLIC, D.C. 
My Comission oxpizes: 


| 

| 
HAROLD C. EINTON, beicg culy sworn on oath, Cenoses and sinics 

at 

| 

} 

| 

I 

| 

| 


DISTRICT OF COLUMBEIA, SS: 
| 
VIRGINIA S. HINTON, being duly sworn on oath, Geposes and states that 
she has xead the foregoiog complaint by her subscribed and knows the contents 
theroof; that tho matters and thiags stated theroia of her personai kaowlecze 
aro true and those stated upon information and belief she epeEey believes txue. 


VIRGINIA : HINTOS 


Subscribed and sworn to before me this 20% ey of June, 1567. 


s{ 


NOTALY PUBLIC. ane: 
My Comm:issioa expires: 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


HAROLD C. HINTON, ET AL., 
Plaintiffs, 
Civil Action No. 1580-57 


) 
) 
vs. ) 
EVA ROBERTSON HINION, ET AL., ) 

) 


Defendants. 


ANSWER OF DEFENDANT, EVA ROBERTSON HINTON 


COUNT_ONE 

FIRST DEFENSE: Count One of the Complaint fails to 
state a cause of action against this defendant upon which relief 
may be granted. 

SECOND DEFENSE: 3 
i. Defendant admits the allegation of paragraph 1 of 
the Complaint. | 

2. Defendant admits the allegations of paragraph 2 


of the Complaint. 


| 
| 
| 
| 
| 
| 
| 
| 
| 
| 
| 
| 
| 
| 
5 
i 


3. Defendant admits thst on or about November 27, 196 
the minor, JOHN R, HINTON, came to live with her of his own 
volition, and that subsequently the plaintiffs requested this 
defendant to permit their son to live with her. 

4. The defendant has no knowledge of any instructions 
which the plaintiffs may have given their son in February 1966, 
and states that during that month plaintiff, VIRGINIA S, HINTON, | 
was in Europe and that plaintiff, HAROLD C, HINTON, did not, at 
any time during the month of February 1966, advise this defendan 
that he had instructed his son to return home. This defendant 
denies that her said grandson is a delinquent and alleges that 


=o 


& 


his living with her since November 27, 1965 is in the best 
interest of said minor. , 
S. This defendant has no knowledge regarding the 
alleged instructions given to Sidwell Friends School and there- 
| fore denies the same. 

6. The allegations as stated in paragraph 6 of the 
Complaint are denied by this defendant. 


7. Defendant admits that on the advice of her counsel 
on or about September 20, 1966 she filed an action for custody of 


| 


| her said grandson in the Domestic Relations Branch of the 


! 
| District of Columbia Court of General Sessions (D-2815-66) in 
which action the plaintiffs appeared and challenged the juris- 


diction of said court. An Order was entered in said proceeding 


sustaining the jurisdiction of the court and the case is still 
pending. Defendant further states that as early as May of 1966 
she had applied to Sidwell Friends School on behalf of her grand- 
son to secure a scholarship for the school year of 1966-1967 and 
that on numerous occasions prior to filing said custody suit her 
grandson had requested her to take such action. Defendant denies 
that the defendant, Sidwell Friends School, requested her to 
file said custody action. i 

8. The defendant admits that there has been no order 
of any court pendente lite or permanently awarding custody of 
her grandson to her, and states that she was given the legal 
custody of her grandson by his parents when they went to Europe 
4n December of 1965. 

9. The allegations as stated in paragraph 9 of tho 
“Complaint are tented by this defendent. 

10, Defendant denies the allegations of paragraph 10 
of the Complaint and further states that her said grandson is in 
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excellent physical and mental health. 

ll. This defendant has no knowledge of the plaintiffs’ 
alleged demand upon the defendant, Sidwell Friends School, and 
therefore denies the allegations of paragraph 11. 

12. This defendant has no knowledge of the plaintiffs’ 
alleged demand upon the defendant, Sidwell Friends Schooi, but 
admits that said school did award 4 diplona to her grandson. This 


defendant also admits that the plaintiffs contested the custody | 
proceeding on the ground that the court where it was pending had | 


no jurisdiction and states that plaintiffs! motion to GEIEESS the 


\ 
custody proceeding was denied. | 


13. The allegations of parasreph 13 of the Complaint 
are denied by this defendant. 

14, The allegations of paragraph 14 of «ne Complaint 
are denied by this defendant. 

315. Defendant denies all other’ allegations of the 
Complaint not hereinbefore admitted. 


CCUNT_T¥O 
FIRST DEFENSE: The allegations contained 4n Count Two 
of the Complaint fail to state a clain against this defendant 
upon which relief can be granted. : 
SECOND DEFENSE: Defendant deriles each and every 
allegation contained in Count Two of the Complaint except those 


expressly admitted hereinbefore. 


COUNT THREE 
FIRST DEFENSE: The allegations contained in Count 
Three of the Complaint fail to state a claim for injunctive 
relief against this defendant, and states that plaintiffs’ motion 


for a preliminary injunction has been denied. 
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VA) 


SECOND DEFENSE: Defendant denies each and every 
allegation contained in Count Three of the Complaint except those 


expressly admitted hereinbefore. 


WHEREFORE, the premises considered, defendant prays 


of this action be assessed against plaintiffs. 


“illiam yr. MacCracken, Zep/ 
Attorney for defendant, eer 
Eva Robertson Hinton y 
1C0C Connecticut Avenue, N. WwW, 
Washington, D.C. 20036 
Telephone: 296-3494 


/ 

| 

| 

| 

| 

| 

| 

| 

| 

that this Complaint be dismissed with prejudice and that costs | 
| 
| 


I hereby certify that copies of the foregoing Answer 
were served this //=~day of July, 1967, by mail, postage prepaid 
on Pierre E, Dostert, Esquire, 888 17th Street, N. W., Washington 
D. C., 20006, and on Dickson R. Loos, Esquire, 888 17th Street, 
N.W., Washington, D.C. 200C6. 


ee ee 
Fi 


IN THE UNITED STATES DISTRICT COURT FOR THE DISTRICT OP COLUMBIA 


HAROLD C, HINTON, ET.AL., 
Plaintiffs , : 
vs. Civil Action No. 1530-67 


EVA ROBERTSON HINTON, 
SIDWELL FRIENDS SCHOOL, - 


ee et et et ee et ee ee ee 


Defendants. 


‘ANSWER OF DEFENDANT SIDWELL PRIENDS SCHOOL 
‘Count I 
First Defense 

Goan I of the complaint fails to state a cause of action against 

this defendant upon which: relief may be granted! 
Second Defense 

1. Defendant admits the allegations of paragzaph numbered one 
of the complaint. 

2. By way of answer to paragraph 2 of the complaint, defendant 
admits that John Robertson Hinton has been & student at Sidwell Friends 
School for the past four years. : 

3. Defendant has no knowledge Conoecning the allegations in 
paragraph numbered three of the complaint and therefore denies such 
allegations. 

4. Defendant has no knowledge regarding the allegations of 
paragraph four of the complaint and therefore denies such allegations. 

5. The allegations as stated in paragraph five are denied. 


6. The allegations of paragraph six of the complaint are denied. 
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7. The allegations of paragraph seven of the complaint are 


denied. 


8. Defendant knows of no order of Court awarding custody to 


defendant Eva Hinton and has no knowledge of the remaining allegations o% 


paragraph = of the complaint and therefore denies such allegation. 


9. The allegations os stated in paragraph 9 of the complaint ar 


denied. By way o fusthes answer, this defendant states that its reguiatior 


require a physical examination and the minor, John Hinton underwent such 


an examination. 
10. Defendant has 


no knowledge of the allegations of paragraph 


n of the complaint and therefore denies such allegations. 


li. Defendant denies the allegations of paragraph eleven. 


i2. Defendant admits that plaintiffs directed the school not to 


issue 8 diploma to the minor child and directed that the school not releas 


his academic records to any college. Defendant admits that it did issue 


a diploma to the child. The other allegations of paragraph twelve are denied. 


13. The allegations of paragraph thirteen of the complaint sre 


denied. 


14. The allegations of paragraph fourteen are denied. 


15. Defendant denies all other allegations of the complaint not 


hereinbefore admitted. 


ount ° 


1. The allegations contained in count two of the complaint fail 


to state a claim against this defendant upon which relief can be grantod. 


2. Defendant denies each and every allegation contained in cou 


two of the complaint except those expressly admitted hereinbefore. 
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WHEREFORE, the premises considered, defendant prays that this 
ti complaint be dismissed with prejudice and that costs of this action be 


assessed against plaintiffs. 


— enna 
Dickson R. Loos 

'Y Attomey for Defendant 

ie $88 17th Street N.W. 

ry Washington, D.C. 20006 


CERTIFICATE OF SERVICE 


I certify that copies of the foregoing answer were served this a 


tl day of July, 1967 by mail, postage prepaid, on Pierre Dostert, 


Esq. 888-17th Street N.W., Washington, D.C. 20006 and on William P. 
MacCracken, Esq. 1000 Connecticut Avenue N.W., Washington, D.C. 2003 


Attorney for defendant Eva Robertson Hinton. 


Dickson R. Loos 


Ly 


IN THE UNITED STATES DIST HE DISTRICT OF COLUMBIA 
HAROLD CG. HINTON, 
VIRGINIA S. HINTON, 
Plaintiffs, 
“2 ‘Civil Action No. 1580-67 


EVA ROBERTSON HINTON, 
SIDWELL FRIENDS SCHOOL, 


Defendants. 
JOINT MOTION OF DEFENDANTS EVA R. HINTON 
AND SIDWELL FRIENDS SCHOOL FOR SUMMARY JUDGMENT 

Pursuant to Rule 56 of the Federal Rules of Civil Procedure and 
Rule 9(h) of the Rules of this Court, both defendants hereby move that this 
Court enter summary judgment in their favor on all counts of the complaint. 
In support hereof and in accordance with the Rules, defendants have attached 
a statement of undisputed material facts and a statement of points and 


authorities. 


Wille bssem TM CDRA) 


1000 Connecticut Avenue, NW. 
Washington, D. C. 20036 


Dickson R. Loos 

888 17th Street, NW. 

Washington, D. C. 20006 
CERTIFICATE OF SERVICE 


I certify that copies of the foregoing Motion were mailed to 


Pierre Dostert, Esquire, 888 17th Street, NW., Washington, D. C. 20006, 


this / y day of March, 1969. wl 


Dickson R. Lae 


IN THE UNITE) STATES DISTRICT COURT FOR THE DISTRICT OF COLUMBIA 


HAROLD C. HINICN, 3 
VIRGINIA S. HINTON, 


Plaintiffs, 


Vv. Civil Action No. 1580-67 


EVA ROBERTSON HINTON, 
SIDWELL FRIENDS SCHOOL, : 


Defendants. . : 


STATEMENT OF UNDISPUTED MATERIAL FACTS 


1. Plaintiffs are parents oi Jonn Robertson ninton, age 19, and 


reside in the State of Maryland. The complaint charges Gefendants with 


alienation of affections of the minor, John Hinton. 
2. Defendant, Eva Robertson Hinton, is the mother of plaintiff, 


Harold C. Hinton, and grandmother of the minor, John Roberison Hinton. The 


Sidwell Friends School is a private educational institution operating within the 


District of Columbia. 


3. In November of 1965, plaintiffs brought John Hinton, then a 


student at Sidwell Friends School, to the home of cGefendant, Mrs. Eva 


Robertson Hinton, and requested that defendant permit him to live with her. | 
i 1 


4. Prior to coming to live with defendant, the minor, John Hinton, 


| i 
: had been under voluntary supervision of the Juvenile Court in Montgomery : 


County and had run away from the home of his parents on several occasions. 


5. Sometime in 1966 plaintifis instructed John Hinton to retum to 


their home. He refused. Defendant Eva Hinton did notiing to detain the said H 


John Hinton from leaving. 


\ 


| 
| 


| 
| 
| 


i 
| 


| 
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6. The juvenile authorities of Montgomery County were advised 
that the said John Hinton had gone to live with defendant, Mrs. Eva Hinton. 
After investigation it was the recommendation of the juvenile authorities that 
it was in the minor's best interests to remain with his grandmother rather than 
return home. 

7. In September of 1966, while the Minor, John Hinton, was 
residing with his grandmother, the defendant Eva Robertson Hinton, plaintiffs 
instructed Sidwell Friends School not to permit attendance of the minor child 
during the 1966-67 school term, his senior year. Accordingly, the Sidwell 
Friends School advised defendant, Eva Robertson Hinton, that it could not 
admit the said minor to the School without consent of his parents or a person 
having custody over said minor. Thereafter a custody suit was filed by 


2s 


defendant in the Domestic Relations Branch of the District of Columbia Court 
of General Sessions, Civil Action No. D 2815-66. Upon application by 
defendant, the Sidwell Friends School permitted John Hinton to attend the 
School subject to any further directions of the Court of General Sessions. 

8. In'June of 1967 piaintiffs instructed the Sidwell Friends School 
to refuse to issue'a diploma to John Hinton although he had successfully com- 
pleted his academic arrements for a diploma with honors and had been 


awarded a scholarship to Massachusetts Institute of Technology. The Sidwell 


Friends School refused to withhold the diploma and plaintiffs filed suit. 


William P. MacCracken 
Attorney for Eva Robertson Hinton 


y Deir. Horas 


Dickson R. Loos 
Attorney for Sidwell Friends School 


IN THE UNITED STATES DISTRICT COURT FOR THE DISTRICT OF COLUMBIA 
HAROLD C. HINTON, 
VIRGINIA S. HINTON, 
Plaintizis, 
v. . Civil Action No. 1580-67 


EVA ROBERTSON HINTON, 
SIDWELL FRIENDS SCHOOL, 


Defendants. 
POINTS AND AUTHORITIES IN SUPPORT OF 
DEFENDANT'S MOTION FOR SUMMARY JUDGMENT 


The Undisputed Materia] Facts 


The statement of undisputed material Bors is obtained from the 
pleadings, the deposition of defendant, Eva Robertson Hinton, and the depo- 
sition of Frank Mills, formerly a probation officer attached to the Juvenile” 
Court in Montgomery County at the time John Hinton was assigned for super- 
vision. There can be no doubt that this is an unfortunate family dispute. 
Plaintiffs complain that defendant. Eva Hinton. did not force her grandson to 
leave her home. They complain that the Sidwell Friends School permitted 
John Hinton to attend the School for his senior year and they complain that 
the School awarded him a diploma. It is alieged that these actions alienated 
the affections of John from his parents. 

It is, however, a fact that plaintiffs were unable to control their 
son and had sought the aid of the Juvenile Court in Montgomery County be- 
cause of his running away. (Deposition of Frank Mills, p. 4-6). Itis alsoa 
fact that, while living with defendant, Eva Hinton, the said minor achieved 
high scholastic honors and was awarded a scholarship to M. I. T. where he 


is now a student. _(Deposition of Mrs. Eva Hinton). It is further established 


\ 


through the dey sicion of Frank Mills, a former juvenile officer in Montgomery 
County, that the i.terests of the minor were best served by remaining with 


Gefeadant, Eva .overtson Hinton. (Deposition p. 9, 20-22, 41-45). 
omplaint Fails to State a Cause of Action 


The basis for an action of alienation of affections is loss of 
‘consortium between husitand and wife. Dodge v. Rush, 28 App. D.C. 149, 
152 (1906); Albert v. McGraff, (U.S. App. D.C., 1960) 278 F.2d 16. There 
ority that parents are entitled to damages for loss of affections of 


Furthermore, the courts in this jurisdiction have been reluctant to 
extené rights which arise out of the marriage relationship to children. For 
example, Pleasant v. Washington Sand and Gravel Company, 262 F.2d 471 
(u.S. App. D.C. 1958), involved a claim on behalf of a minor child for loss 
of a parent's support, society, and affection during the period a parent was 
injured. It was argued that the claim of the child is comparable to claim for 
loss of consortium by a husband or wife. However, as the Court held, those 
cases allowing damages for loss of consortium arise out of the marriage 
relation. Since the child’s claim does not arise from the marital relationship, 
it stands on a different footing and the common law recognized no enforceable 
right to damages for loss of personal care, affection, and companionship 
either against the parent who failed to give them or against the third party who 


caused it. 


The claim of plaintiffs for alienaticen of affections does not arise 


out of the marital relationship and, without statutory authority, it cannot be 


maintained in this jurisdiction. 


Acts 


Phi ‘tiffs’ case must also fail on the basis of the facts disclosed 
by the pleadings and depositions now on file in this case on any basis. It is 
evident that defendant, Eva Hinton, is no stranger or interloper who has 
interfered with or destroyed a fami'y relationship. Defendant is the mother of 
one of the piaintiffs and she mother-in-law of the other plaintiff. The minor, 


whose affections were ciaimed to have been alienated, was brought by the 


parents voluntarily, to defendant. The minor hada history of running away 
from the control and custody of plaintifis. It was naceeear to seek hekp from 
juvenile authorities to help control him. While under the care and residing 
with defendant, Eva Hinton, the minor graduated from high school with honors 
and obtained a scholarship to a well-known university. 


Similarly, the Sidwell Friends School did not seek out or entice 


i 
hia! 


John Hinton from his pareats. They enrolled him at the Sidwell Friends School 
voluntarily long prior to the change of residence. During the time when John 
Hinton was residing with his grandmother, the School was confronted with an 
application from the grandmother to admit John for his final year of high school 
and an instruction from the parents not to admit ae Only aiter a suit for 
custody had been filed by the grandmother would the School admit John. It is 


the position of the School that, if thei: action in admitting him was in any way 


harmful or detrimental to anyone, they were subject 'to any order which the 


Domestic Relations Branch of the Court of General Sessions might make. None 


was forthcoming. 
The other action complained of by plaintiffs is that the Schooi 


awarded a high school diploma to the said John Hinton. To have withheld a 


nave done him 6 grave injustice and subjected the School to serious questions 
of Hiebiliiy, anc the Schoo! properly refused to withhold it. None of these 


acts amounted to wrongful alienation or enticement nor could they amount to 


t 
Giplome from such & gifted scholer with opportunities for scholarship would | 
1 


conspiracy to siienate John from his parents. Clearly the friction which 
developed between John and his parents was present long before either cefen- 
Gant became involved with the minor. Actions by both defendants were taken 
in his best interests and were successful in helping the minor through a 


Gifficuit period. 
Conclusion 


Under the circumstances, it is clear that no purpose can be served 
by engaging in a trial and Gelving into poecntne details of the family rela- 
tionship which involved supervision by the juvenile Court of Montgomery 
County, several instances of running away from the home of his parents, the 
placement of John by his parents in the home of defendant, Eva Hinton, and the 
subsequent efforts of plaintifis to remove John from the home of his grand- 
mother and to remove him from the Sidwell Friends School. The cause of action 
of alienation of affections does not lie in this case; the facts do not support a 
tort of any kind on the part of either of the defendants, and the complaint 
should be dismissed with prejudice against both defendants. 


Wilhan ealackys) 


William P. MacCracken OD 
1000 Connecticut Avenue, NW. 
Washington, D. C. 20036 


dD whem R. Xoo 


Dickson R. Loos 
888 17th Street, NW. 
Washington, D. C. 20006 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


HAROLD C, HINTON 


) 
VIRGINIA S, HINTON 


) 
Plaintifis ) 


vs. ) Civil Action No. 1580-67 


EVA ROBERTSON HINTON 
SIDWELL FRIENDS SCEOOL 


Defendants 


OPPOSITION TO JOINT MICTION OF DEFENDANTS EVA R, TINTON 
AND SIDWELL FRIENDS SCHOOL FOR SUMMARY JUDGMENT 


Platatifis oppose the Joiat Motioa of Defendaats Eva R. Hinton and 


Sidwell Friedds School for Summary Judgment and state that there are many 


substantial material issues of fact, aad that defendants are not entitled to a judgment 


as a matter of law. 


PIERRE E, DOSTERT 
Borzillesi & Dostert: 
888 Seveateeath Street, N. Ww 


Washington, D.C. 20006 
298-9233 


CERTIFICATE OF SERVICE 


I certify that a copy of the foregoing Opposition was mailed to the followin#: 


Dickson R. Loos, Attorney for Defendaat Sidwell Frieads School, at 888 Seveatcenth 


Street, N.W., and to William P, MacCrackea, Atoraey for Defendant Eva KR. Miatoa, 


on this x day of March, 1969, postage prepaid. 
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UNITED STATES DISTRICT COURT | 
FOR THE DISTRICT OF COLUMBIA | 


HAROLD C, HINTON 
VIRGINIA 8 HINTON 


Plaintiffs 


ve. Civil Action No. 1580-67 


EVA ROBERTSON HINTON 
SIDWELL FRIENDS SCHOOL ) 


Defendants ) 


STATEMENT OF GENUINE ISSUES 

Platotiffs, by way of reply to defendants Statement of Undisputed 
Material Facts, makes the following Statement of Geauine Issues, replying to each 
numbered statement made by defendants. : 

1. Undisputed, 

2. Undisputed 

3. Disputed, Plaintiffs brought Jom H inton to the home of defendant 
Eva R. Hinton and requested that defendant temporarily permit him to live with her. 

4. Disputed. John Hinton came under supervision of the Montgomery 
County Juvenile Court after be ran sway in an attempt to avoid spending a summer 
vacation with defendant Eva R, Hinton, | 

5. Disputed. In early 1966 plaintiffs instructed John Hinton to return to 
the family home, which he refused to do. Plaintiffs requested defendant Eva R. Hiaton 
to cease harboring John Hinton fa her home which rewees she refused stating in effect 
that John Hinton could do as he wished. 7 

6. Disputed, The case file of the Juvenile Court of Montgomery County 
indicated that the case of Joha Hinton was closed many months prior to the tine he 
went to live temporarily with defendant Eva R. Hintoa, There was no favestigation by tile 
Court, At the request of Eva R. Hinton, Frank Mills, an empbyee of the Court, acting as ii 


an interloper beyond the jurisdiction or proper authority of the Court, without authoriza 


tion of any proper official of the Court, and solely on the basis of a few telephone 


conversations with Eva R, Hinton, offered the gratuitous opinion that John Hinton 
should reside with Eva R. Hinton, 

% Disputed, Making further effort to re-establish the proper control 
and relationship of parents and child, plaintiffs instructed Sidwell Friends School not t 
enroll John Hinton without their permission, with the intent that such permission would 
readily be given ‘upon resumption of the parent-child relationship, Sidwell Friends 
School, by and through its general counsel thereupon wrote a letter to defendant 
Eva R. Hintoa by and through her attorney, stating that plaintiffs had directed that the 
school not enroll John Hinton; directing the attention of Eva R. Hinton to sections of 
the District of Columbia Code relating to custody, aad stating that the school would 
enroll John Hinton if the filed a suit for custody and directed that he be enrolled. 
A suit for custody was filed within five days by Eva R, Hinton inthe District of 
Columbia Court of General Sessions, Domestic Relations Branch, and on the same 
day that the suit was filed, the general counsel of Sidwell Friends School wrote to the 
school and gdvised that since custody was in litigation in Court, the School ‘could 
enroll John Hinton at the request of Eva R, Hinton. 

8. | Disputed, In June 1967, the plaintiffs instructed that Sidwell Friends 
School should not issue John Hinton a diploma without their permission, intending 
that such permission would be readily given upon resumption of the usual parent-child 
control and relationship. As is well known by Sidwell Friends School, John Hinton 
was academically superior during the years that he lived in the family home and 
attended Sidwell Friends School; there was no improvement in his scholastic 


standing since it always had been high. 
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PIERRE E. DOSTERT 
Attorney for Plaintiffs 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


HAROLD C, HINTON ) 

| VIRGINIA 8 HINTON 

! ) 
Plaintiffs 

) Civil Actioa No. 1580-67 


VE. 


EVA ROBERTSON HINTON 
SIDWELL FRIENDS SCROOL ) 


Defendants ) 


POINTS AND AUTHORITIES 


1. REPLY TO STATEMENTS CONTAINED IN POINTS AND AUTHORITIES OF 
DEFENDANTS EVA R. HINTON AND SIDWELL FHIENDS SCHOOL 


This action arises out of a family dispute which was created and 
compounded by defendants Eva R, Hinton and Sidwell eitente School in their actions 
which have alieaated John Hinton from the parent-chi 4 relationship aad coutrol 
enjoyed by plaintiffs prior to the actions of Eva R, Hinton and Sidwell Friends School. 
Plaintiffs claim damages arising out of the fact that a frivolous custody suit was filed 
against them by Eva R. Hinton at the nominees of Sidwell Friends School which in so 
requesting suit to be filed was actively seeking to circumvent and Gefeat the rights of 
plaintiffs with respect to their son, John Hinton, | 
| When plaintiffs iastructed John Hinton to reside temporarily with 
: Eva R. Hinton, he adamantly refused, and persisted in his refusal for two days, 
finally accepting the direction of his parents. His running away occurred at a time 
when he sought to avoid spending the summer with Eva R. Biaton at Long Island, 

As has been stated, Joha Hinton achieved high scholastic honors prior 
| \ i to living with Eva R, Hinton, The conclusion of Frank Mills with respect to 


t| the best interest of John Hinton was made as an interloper without any authority of the 


! Juvenile Court, as a result of telephone contact with Eva R. Hinton and at the 


request of Eva R, Hinton, 


-2- 
. THE COMPLAINT STATES A CAUSE OF ACTION 

A claim for alienation of affections is not limited to the marital 
relationship between husband and wife on the theory of loss of consortium, since 


loss of consortium is included fn the tort of alienation of affections and ia but one 


e 
of the lements thereof. Eclov vs. Birdsong, 83 U.S, App. D.C, 104, 


It is fundamental law that parents have a right to the services of their 
childrea, and when an iafant child is injured so as to deprive the parents of the 
services of the minor, the parent has a right of action for such loss of services 
against any negligent third party. 

Ia the case of Peall vs. Bibb, 19 U.S. Appl D.C, 311, the Circuit Couit 
of Appeals made a clear statement of the rights of a parent with respect to his or 
her natural child; 

"No court can, for any but the gravest reasons, transfer 

a child from its aatural pareat to any other person, . . 

since the right of 3 parent under natural law, to 

establish a home and bring up children fs a fundamental 

one and beyond the reach of any court," Meyer vs. State of 

Nebraska, 262 U.S, 390, 399, 43 S.C. 625, 67 L, Ed 1012, 

Can it be said that Eva R. Hinton, who filed suit against Jplaintifis 
to deprive them of the custody of their son at the invitation of Sidwell Friends 
School has a greater right than a courtoflaw? If the parents of John Hinton have 
the right described above, and that right is violated by the act of another, no matter wit 
the relationship, if any, of that person may be, are the parents without remedy for 
this violation of their right? 

Plaintiffs have tried ta every conceivable mamer to press the suit 
filed against them by Eva R. Hinton to a final trial, but without success, Eva It. 
Hinton has opposed each and every request for prompt hearing and trial made by 
plaintiffs, and the present status of the case filed by Eva R. Hinton is that the Court 


is prepared to dismiss the case for want of prosecution by Eva R, Hinton, 


CONCLUSION 


Plaintiffs were not the ones to start litigation concerning their 


son, Defendant Eva R, Hinton, at the request and invitation of Sidwell Friends 

School commenced the first legal proceedings between the parties; these proceedings 
have cost the plaintiffs substantial legal fees, a great deal of time and embarrassment, 
Defendants position that trial in this case would serve os purpose because of the 
possibility of delving into embarrassing details of the fancy felationship is without 
merit. Plaintiffs, in filing this action, were and are fully aware of evideace which : 
may be introduced at trial, and if there is to be embarrassment at trial it will be 


on the part of the defendants rather than the plaintiffs, 


ie te 


PIERRE E, DOSTELT 

Suite 306, Brawaer| Building 
888 17th Street, N.W, 
Washington, D.C. 20008 
298-9233 


CERTIFICATE OF SERVICE | 
I hereby certify that a copy of the foregoing was mailed to Dicksoa Loos, Attorney 
for Sidwell Friends School, at 888 17th Street, N.W., W ashingtoa, D.C. 20006, 
and a copy to William P, MacCracken, Attorne ox Eva, R Finton, yea Connecticut 
Aveaue, N.W., Washington, D.C. on this ‘Bay of _ a (El Lilt: < 1969, 
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PIERRE E, DOSTERT 


September 15, 1966 


William P. MacCracken, Esquire 
1000 Connecticut Avenue, N.W. 
Washington, D.C. 20036 


Dear Mr. MacCracken: 


As general counsel of the Sidwell Friends School, I have 
been advised regarding the unfortunate conflict which has arisen over the 
education of John Hinton,’ grandson of your client. Mr. Bellinger of our 
office has been consulted by John's father in the matter. 


Iam concemed that both parties understand the position « 
of the school in this matter. As an educational institution, Friends School 
can take no position regarding the dispute between John's parents and his 
grandmother. We are confident that all parties have the best interest of the 
boy in mind. 


However, we know that John is disturbed by the conflict and 
is considering dropping out of school altogether this year. This is unfortunate, 
because he has unusuai scholastic abilities; at the present time he is one of 
the National Merit Scholarship Semi-Finalists. I am sure you are aware the 
school would be delighted to admit him as soon as his parents or guardian 
consent. At the present time, his father has directed us not to admit the boy. 


I call your attention to the District of Columbia Code Title 
16-2361 wherein a child is defined as a person under 18 years of age. Section 
11-551 gives jurisdiction to the Juvenile Court over any child who is beyond 
the control of his parents or guardian or who is habitually truant from school. I 


mention this since the resolution of this unfortunate dispute may lie with the 
juvenile authorities. 


We have no knowledge of the reasons why John refuses to return 
to his home and live with his father and mother. Furthermore, we do not 
consider it proper for us to inquire into those reasons. If you should decide to 


Mr. MacCracken 
September 15, 1966 
p. 2 


place the matter in the hands of the juvenile authorities and obtain a court 
order investing custody in your client and she decides to send John to 
Friends, we will be happy to enroll him. Similarly, if we receive a com- 
munication from John's parent reversing their instructions that we should 
not admit him, we will also be delighted to admit him. 


We are hopeful that this conflict can be reso: ved swiftly, 
preferably by mutual consent, 50 that John will not be handicapped in his 
education. Please feel free to call me if you wish to discuss the matter. 


Sincerely yours, | 


Dickson R. Loos 


DRL: ral 
ce: Edgar T. Bellinger, Esquire 


September 20, 1966 


Mr. Robert Smith, Headmaster 
Sidwell Friends School 

4825 Wisconsin Avenue, N.W. 
Washington, D.C. 


Re: John Hinton 


Dear Mr. Smith: 

I have been notified that Mrs. Hinton has filed a custody 
petition in the District of Columbia. This may lead to a lengthy proceeding. 
I sincerely hope it does not. However, you may be requested by Mrs. Hinton 
to admit John to Sidwell Friends School during the pendency of the litigation. 
This poses a difficult problem. 


As I pointed out to Mr. MacCracken, Mrs. Hinton's attorney, 
in my letter last week, the school cannot aid John in defiance of his parents’ 
directions. We refused him in deference to instructions we received in writing 
from John's father. Now, however, the question of the right to control John's 
actions has been officially and formally raised. He is not at the moment 
attending school anywhere. There is considerable doubt that the public schools 
of the District of Columbia would admit him and, because of the custody suit 
just filed and because of John's residency in the District of Columbia, there 
may be some doubt whether he could be enrolled in Maryland. | In any case, he 
has refused to return to his parents’ home. So 


I think all parties agree that it is essential that John's education 
not be interrupted at this point. While I must insist that the school maintain 
an absolutely neutral attitude as to the merits of the controversy between John's 
parents and his grandmother, it seems to me that the duty to admit John so that 
he can continue his education clearly exists. As a private educational institution, 
it seems to me that Sidwell Friends has an obligation to the community to provide 
its facilities to a certain class of pupils. In this situation, where the only 
alternative seems to be that John would receive no education, we would not be 
discharging our obligations properly if we closed our doors tohim. Since the 


4825 Wisconsin Avenue, N.W. 


Mr. Smith 
September 20, 1966 
p.2 


matter is before a Court in whose jurisdiction the school is, we can safely 
assume that should the Court determine that it is improper for John to 
attend Friends, a proper order would be directed to us with which we would, 
of course, comply. 


Consequently, it is my judgment that Friends should admit 
John, provided that Mrs. Hinton requests that we do so. I would make a 
further stipulation that his admission is contingent upon a proper medical 
certificate certifying that John is in good physical condition and that attending 
Friends will not injure his health. I mention this since I recall that John's 
father raised some questions concerning his physical well-being. 


I am sending copies of this letter to attorneys for both 
parties and I again would wish to emphasize that we will not and are not 
cooperating with anyone or opposing anyone in this matter and that our actions 
are dictated solely by what we consider to be our obligation as'a private 
educational institution acting in the best interests of a boy who, under the 
law, is required to attend school. | 
| 
Sincerely yours, 


Dickson R. Loos | 


cc: Mr. William P. MacCracken * 
Mr. Edgar T. Bellinger 
DRL: ral 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


HAROLD C, HINTON 
VIRGINIA S. HINTON 


Plaintiffs 


VS. Civil Action No. 1580-67 


EVA ROBERTSON HINTON 
SIDWELL FRIENDS SCHOOL 


Defendants 


SUPPLEMENTAL POINTS AND AUTHORITIES 


"A parent who has the right to the custody, control and services of 
a@ minor child may maintain an action for damages against anyone 
who unlawfully entices away or harbors such child” 
(p. 854) 
“Damages (are) for loss of the child's services, the injury to the 
parent's feelings or his mental suffering caused by the wrong, the 
- loss of affection and companionship of the child and reasonable and 
proper expenditures incurred in seeking to regain possession of the 
child, 


H Abdaul-Rahman Omar Adra v. Clift, 195 F. Supp. 857 (Maryland U.S. District Court" 


"The unlawful taking or withholding of a minor child from the custody 
of a parent or parents entitled to such custody is a tort." 


|| McEntee v. New York Foundling Hospital et al, 104 N.Y.S, 2d. 269 
i Copy attached to this Supplemental Memorandum, to be read as a part hereof. 


Pierre E. Dostert 

Attorney for Plaintiffs 

888 Seventeenth Street, N.W. 
Washington, D.C. 20006 298-9233 


CERTIFICATE 
~» 4 -4-copy-0f-the-fexregoing Supplemental Points and Autherities was matied to Dickson Loog, 
Esquire, 888 Seventeenth Street, N.W., Washington, D.C. 20006, Attorney for 
Defendants, postage prepaid, this a day of April, 1969. 
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Halen H. McENTEE v. NEW YORK FOUNDLING HOSPITAL, James P. 
Keane and Frances Keane, his wife. 
Supreme Court, Special Term, Kings County, Part L/ 
Des. 7, 1959, 


Action by mother against founding hospital with which mother 
placed her 16-year-old daughter, and foster parents, with whom hos- 
pital placed daughter, for interference with mother’s custodial tights. 
The Supreme Court, Special Term, Walter R. Hart, J., held that com- 
plaint was so garbled and vague that it would have to be deemed in- 
sufficient. : : “ ; ie “ 

Action dismissed, 


1. Parent and (hild ¢=18 ; 
Action by parent for alienation of affection of infant child was 
not maintainable at common law, and, therefore, it was not one of the 
remedies “subjected to grave abuses, causing extreme annoyance fand] 
embarrassment” within Civil Practice Act Provision abolishing such 


remedies. Civil Practice Act, § 6]-4 et s¢q, 


2 Parent and Chijq 18 } 

A third person may be liable to parent for abducting child by 
force, for enticing child away from parent, or for harboring child in 
sense of inducing or encouraging child to remain away from home, and 
it is not necessary, as a prerequisite to patent's recovery, to establish 
loss of child's services, las He as aes 


8 Parent ang Ohilg =]g ; 
Consent of child js no defense to parent's action against third 
person for abducting child by force, for enticing chijd away from’ par- 
ent, or for harboring child jp sense of inducing of encouraging it tq 
‘Temain away from home. oe ee he me 
4. Pasent and Opild 78 ‘ 
In action by parents against third persons for interference with 
custody of children, parents are entitled to recover for their injured 
feelings and to an award of punitive damages, Yes Peper hey ae 


6. Parent ang Qhilg 18 7 
Where third person interferes with parent's custodial | rights in 
tegard to infant child, parent's remedy is fot limited ta habeas corpus, 


G. Parent and Ohild ¢=3§ : ; 

Jn action by mother against foundling hospital], with which Moth- 
er placed 16-year-old daughter, and foster parents, with whom hospi 
placed ‘daughter, for interference: with mother’s custodial rights, comy- 
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plaint was so garbled and vague that it would have to be deemed in- 
sufficient. . . 


7. Action 2 
Not every violation of duty is actionable. 


& Conspiracy 18 4 
In action by mother against foundling hospital, with which moth- 


“er had placed her 16-year-old daughter, and foster parents, with whom 
hospital placed daughter, for interference with mother's custodial rights, 


complaint, which alleged that acts of foster parents had been done with 
the connivance, consent, and active participation of hospital and with 
malicious purpose to accomplish a perversion of justice amounting to a 
conspiracy, was patently deficient as to hospital in view of failure to al- 
lege tortious acts oh part of hospital 


9. Conspi =} x peal FT Neen 
Where alleged conspiracy results in commission-of that which 
could be an actionable. tort, it is. the tort, not the conspiracy, which is 


: actionable. Se Sh 


Joseph T. McEntee, Brooklyn, for plaintiff. 
Mudge, Stern, Baldwin & Todd, New York City, for defendants. 


WALTER R. HART, Justice. 

' The complaint herein, challenged for insufficiency, alleges that plain- 
tiff is the mother of Ellen Patricia Huley, an infant sixteen years of 
age; that she had placed her daughter with the Welfare Department 
of the City of New York, which in turn placed her temporarily with 
defendant. New York Foundling Hospital with the understanding that 
the infant would be returned to plaintiff when she was able to care for 
the infant in her home. It is further alleged that the Foundling Hospi- 
tal placed the child with defendants Keane with the same understanding. 
The complaint then ‘alleges that defendants Keane “discouraged and 
prevented the plaintiff from visiting her said infant daughter” and 
“sestrained and prevented her daughter from seeing and visiting the 


_plaintiff and counseled and induced the said infant to run away, aban- 


don and desert the plaintiff, and prevented plaintiff's daughter from 
returning to and living with plaintiff in her home.” It is further alleg- 
ea that the acts of the defendants Keane: 

“= = * were done with the connivance, consent and 
active participation of the defendant New York Foundling 
Hospital and were committed and done with a wilful and ma- 
licious purpose to accomplish a perversion of justice amount- 

- ing to a conspiracy between the defendants to keep the plain- 
. tiff and her infant daughter separate and apart and to prevent 
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MiceNTEE v. NEW YORK FOUNDLING HOSPITAL 271 
Cite as 104 N.Y.8,24 200 ! 
the said infant from returning to and living with and in the 
plaintiff's home in the natural and accepted relation of mother 
and daughter and has caused the plaintiff great mental torture 
and suffering and grief and has deprived her of the associa- 
tion and company of her daughter * + ¥,” 


[1] It is to be observed in passing that not a single date with re- 
spect to any of these incidents is set forth in the complaint. However, 
no corrective motion to make more definite and certain has been ad- 
dressed thereto. The instant motion is limited to the issue as to the 
sufficiency of the complaint. The question is raised by; defendants’ 
contention that the allegations set forth simply a cause of action for 
alienation of the affection of plaintiff's infant daughter, that such an 
action was not cognizable at common law and that if it were it is now 
barred by public policy as expressed in article 2-A of the Civil Prac- 
tice Act. The purported dilemma created by the form of this conten- 
tion is self-defeating. If, as is the fact, such an action were not main- 
tainable at common law (Miles v. Cuthbert, Sup., 122 N.Y.S. 703; 
Restatement of the Law of Torts, § 699; Pyle v. Waechter, 202 Iowa , 
695, 210 N.W. 926, 49 A.L.R. 557), then it was not one of “the reme- 


dies subjected to grave abuses causing extreme annoyance and em- 
barrassment” (Civ.Prac.Act, § 61-a). 


[2-5] It is apparent, however, that the complaint purports to al- 
lege, though insufficiently, not simply alienation of affections of the | 
child but also an interference with the Custody, association and compan- 
ionship of the.infant. Such facts, if properly set forth, would be ac- - 


tionable. Cf. Pyle v. Waechter, supra. The controlling rule, buttressed 


by cited authorities, is succinctly set forth in Prosser, Law of Torts 
(pp. 692-693) : 


“While about half of the courts still appear to require a 

loss of ‘services’ as the foundation for the action, most of 
them are willing to find a ‘constructive’ loss whenever the _ 
plaintiff has the right to services, although none are being ren- 

" dered, as jn the case of the kidnapping of a child four months 
old. Once loss of services is established, the parent is allowed 
to recover damages for deprivation of the child’s societ 1 CX- 
penses to which he has been put in Tecovering it, and the 
wound to his own feelings. A, few courts, recognizing that 
the real cause of action js.the interference with the relation, -. 
have adopted the ‘modern view’ that loss-of services is Not es- 
sential where a child has been taken from its parent, and that 
such other damages are a sufficient basis for the action. | The os 
two courts which thus far have considered the question have a 
held, however, that no action. wij. lie for the mere alienation: 


i¢ 
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of the child’s affection, in the absence of either seduction or 
removal from home. 

“With these qualifications, the defendant may be liable for 
abducting the child by force, for enticing it away from its par- 
ent, or for ‘harboring’ it in the sense of inducing or encourag- 
ing it to remain away from home. The consent of the child is 
of course no defense to the parent’s action.” 

See also 40 Columbia Law Rev. 604. 


Defendants’ contention that plaintiff’s sole remedy for interference 
with custodial rights is a writ of habeas corpus is without merit. As 
seen from the foregoing, a violation of those rights is actionable. The 
New York law, as expressed in Pickle v. Page, 252 N.Y. 474, 169 
N.E. 650, 72 A-L.R. 842 dispenses with the necessity, in cases involv- 
ing interference with custody, of establishing loss of services and holds 
that the parents are entitled to recover for injured feelings and to an 
award of punitive damages. 


{6} ‘The complaint herein, however, is so garbled and wague that 
it must be deemed insufficient. It alleges the voluntary placement of 
the child and alleges in paragraph 8 that defendants “induced the said 


* infant to run away, abandon and desert the plaintiff, and prevented 


plaintifi’s daughter from returning to and living with plaintiff in her 
home” and in paragraph 9 that defendants induced and prevented “said 
infant from returning to plaintifi’s home.” There appears to be a 
hiatus in the factual background as to whether the infant at any time 
did reside with plaintiff before she was induced “to run away, abandon 
and desert the plaintiff” and restrained her from returning to plaintiff. 
Defendants in their brief assert that plaintiff never did seek or acquire 
custody. This is controverted in plaintiff's reply memorandum. The 
facts with respect thereto may not be gleaned from the complaint. The 


_ court fails to comprehend how the infant could run away from plaintiff 


and be restrained from returning to her if she never resided with her. 


[7] | Plaintiff, in an effort to sustain the sufficiency of the complaint, 
alleges that defendants Keane ‘violated the duty of foster parents to 
orient the child properly so as to prepare her for her eventual return 
to plaintiff. This contention is bottomed on the opinion of the court in 
Matter of Jewish Child Care Ass’n of New York (Sanders), 5 N.Y. 
2d 222, 183 N.Y:S.2d 65. The language culled from that opinion in 
a habeas corpus proceeding is not apposite to sustain an action for dam- 
ages predicated on a violation of the duty. Not every violation of duty 
is actignable. The opinion quoted from was applicable to the facts 
there present, namely, a proceeding: by a social welfare organization to- 
recover custody of an infant from foster parents who had become at- 


“tached ‘to the child left in their care and refused to surrender the child. 


on demand. In appraising language of an opinion it must be borne in 
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man v. Hewit, 329 U.S, 249, 252, 67 S.Ct. 
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g Of the particular cases 
ir special! facts.” Free. 
274, 276, 91 L.Ed. 265, 
N.Y.2d 317, 322, 184 N. 


hospi tal and were 


inot the con- 
Y. 499, 75 N.E. 
Y.S.2d 657; "Heller v. 
101 N.Y.S.2d 355. 


Accordingly, the motion to dismiss is granted with $10 costs. Plaine . 
tilt, if so advised, may amend her complaint within ten days after serv- 
ice of a copy of the order with notice of entry. Settle order on notice, 
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MAMMOTH HOME IMPROVEMENT corp. V. James P, SIMPSON and 
Lillian Simpson. j 
Supreme Court, Trial Term, Nassau County, 


Dec. 18, 1959, | 
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IN THE UNITED STATES DISTRICT COURT FOR THE DISTRICT OF COLUMBIA 


HAROLD C. HINTON, et al., 
Plaintiffs, 
ve is Civil Action No. 1580-67 
EVA ROBERTSON HINTON, et al., 


Defendants. 


MEMORANDUM IN REPLY TO SUPPLEMENTAL POINTS AND AUTHORITIES 


1. The complaint against defendants is for alienation of affections. 


. 


None of the authorities cited in the Supplemental Memorandum indicate that any 
jurisdiction anywhere recognizes an action for alienation of affections where 
the alleged wrong is a disruption ofa parentcnitd relationship. The section 
of Corpus Juris Secundum cited is an action for damages for unlawful enticement 
or harboring ofa child. As pointed out in Corpus Juris (p. 855) in order to be 
sufficient, the complaint must allege all material facts necessary to constitute 
a cause of action for enticing away or harboring the child. It is thus apparent 
that alienation of affections and the tort of enticing or harboring are different 
causes of action. Since this complaint is for alienation of affections it must be 
dismissed. 

2. Defendants object to any amendment of the complaint to allege 
a different cause of action. As pointed out in defendant's Motion for Summary 
Judgment, the minor child was tumed over to defendant, Eva Hinton, voluntarily 
at a time when plaintiffs had such difficulties in controlling the minor child 
that they had enlisted the aid of the paventio authorities of Montgomery County. 


It is thus apparent that there could have been no tort of enticement or harboring 


of the minor. 


-2- 

3. It is to be noted that the case of Abdul-Rahman v. Clift, 195 
F. Supp. 857, involved a custody action. The other case, McEntee v. New 
York Foundling Hospital, 104 N.Y.S. 2d 269, Sopa to have been founded on 
alienation of affections. The New York Court held that an action of alienation 
of affections would not lie in a parent-child relationship. It then discussed 
whether or not the complaint stated a cause of action for unlawful enticement 
or harboring. It is of interest that the complaint was dismissed as insufficient. 
Among the reasons for dismissing the case is that the complaint alleged volun- 
tary placement of the child and then alleged that defendants induced the child 
to run away and desert plaintiffs. As the Court pointed out, it is difficilt to 
imagine how a child could run away from a parent if the child did not reside 
with the parent. The same situation obtains in this case which is undoubtedly 
the reason plaintiffs did not allege enticement or unlawful harboring in the 
first place. : 

4. The McEntee case also involved suit against the Hospital. The 
Court pointed out (p. 273) that the complaint is patently deficient as to the 


Hospital since it failed to allege any tortous act on its part. The same is true 


with respect to the defendant Sidwell Friends School. That defendant is 


charged with permitting the student to enroll for his final year at Sidwell Friend 


and permitting the child to receive a diploma when he completed his work. 

Neither of these amounts to a tort of any kind especially since the child was 

originally enrolled voluntarily at Sidwell Friends by the parents. 
Accordingly, the complaint must be dismissed since it fails to 


state a cause of action against either defendant. _ 


Dickson R. Loos 
Pope Ballard & Loos 
700 Brawner Building 
888 17th Street, NW. 
Washington, D. C. 20006 
298-8600 


IN THE UNITED STATES DISTRICT COURT FOR THE DISTRICT OF COLUMBIA 


HAROLD C. HINTON, et al., 
Plaintiffs, 
Ve Civil Action No. 1580-67 
EVA ROBERTSON HINTON, et al., 


Defendants. 


ORDER. 


Upon consideration of the joint motion of defendants for summary 
judgment, and of the supporting and opposing memoranda filed herein; and upon 
further consideration of the contentions of counsel presented upon oral argument 
and in supplemental memorenda filed herein; and upon consideration of the 
record and of the depositions heretofore taken and filed herein, it is by the 
Court this Gay of May, 1969, 

ORDERED that the joint motion of defendants be, and the same hereby 
is, granted and the complaint be dismissed against both defendants with 


prejudice. 


CERTIFICATE OF SERVICE. 
I certify that a copy of the foregoing Order was mailed to Pierre 
Dostert, Esquire, 888 17th Street, NW., Washington, D. C. 20006, attoracy 


for plaintiffs, this day of May, 1969. 


Dickson R. Loos 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


HAROLD C, HINTON 
VIRGINIA S. HINTON 


Plaintiffs 
vs. Civil Action No. 1580-67 


EVA ROBERTSON HINTON 
SIDWELL FRIENDS SCHOOL 


Defendants 
MOTION FOR LEAVE TO FILE AMENDED COMPLAINT 
Plaintiffs, by and through their attorney, move this Court for leave to file an 

amended complaint herein, and state as follows: 
1) This Court granted defendants' Motion for Summary Judgment filed herein, . 
presumably on the ground that as a matter of law there is no action for Alienation 
of Affections based on the relationship of parent and child in the District of Columbia; 
this conclusion is reached in: view of the many disputes of factual issues involved in 
the matters giving rise to the action of plaintiffs against defendants. 
2) The plaintiffs wish to file an amended complaint herein for the tort of enticing 
and harboring of their minor child and for conspiracy to commit the tort of enticing 


and harboring their minor son, all of which was against the will of plaintiffs, the 


3) Leave of Court is required under the Federal Rules of Civil Procedure to file an 
amended complaint after the complaint has been answered, 


WHEREFORE, Plaintiffs pray this ra for leave to file an amended complaint. 


| 
| 
| 
| 
legal custodians of their minor son, | 
| 


pot Ker WT 


Pierre E. Dostert: 

BORZILLERI & DOSTERT 

888 Seventeenth Street, N.W. 
Washington, D.C. 20006 298-9233 


POINTS AND AUTHORITISS 


Rule 15 (a), Federal Rules of Civil Procedure 


Cases and materials contained in Supplemental Points and Authorities filed herein 
on behalf of Plaintiffs. 


CERTIFICATE OF SERVICE 
4 copy of the foregoing was mailed to Dickson Loos, Esquire, 888 Seventeenth Street, 


N.W.,, Washington, D.C. 20006 and to William P. MacCracken, Jr., 1000 


Connecticut Avenue, N.W., Washington, D.C. 20006, Attorneys for Defendants, 


postage prepaid. this 12th day of May, 1969. - 


Lu 2 hile 


Pierre E. Dostert ’ 


| 


j 
| 
| 
| 
| 
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IN THE UNITED STATES DISTRICT COURT FOR THE DISTRICT OF COLUMBIA 


HAROLD C. HINTON, et al., 
Plaintiffs , 
Vv. Civil Action No. 1580-67 
EVA ROBERTSON HINTON, et al., : 


Defendants. 


OPPOSITION TO MOTION FOR LEAVE TO FILE AMENDED COMPLAINT 


9 

1. After hearing argument on April 25 and Barnitting plaintiffs to file 
additional memoranda of points and authorities, the Court granted defendants' 
motion for summary judgment as of May 1, 1969. A card announcing the Court's 
decision was mailed on May 5. Plaintifis' motion filed on May 12 has no 
standing since the action has been dismissed. 2 ; 

2. The complaint in this case was filed over a year anda halfago. At 

« 

no time during this period has any attempt been made to amend the complaint. 
The motion for summary judgment clearly indicated the complaint failed to state 
a cause of action. Plaintiffs never made any attempt to amend the complaint 
and the amendment of the complaint comes too late. 

3. It is equally obvious that such amendment would be pointless since 
the undisputed facts clearly show that neither of defendants could be guilty of 
enticing and harboring the minor. Plaintiffs took the minor to defendant, Eva 


Hinton, voluntarily. Similarly the child was enrolled at the Sidwell Friends 


School voluntarily by plaintiffs. Tia 


-2- 


WHEREFORE, the premises considered, defendants pray that the motion 


for leave to file amended complaint be denied. 


Dickson R. Loos 
- Pope Ballard & Loos 
700 Brawner Building 
888 17th Street, Nw. 
Washington, D. C. 20006 
Attorney for defendant Sidwell Friends 
School | 


CERTIFICATE OF SERVICE 


I hereby certify that a copy of the foregoing Opposition to Motion for 
Leave to File Amended Complaint was mailed to Pierre Dostert, Esd., 888 17th 
Street, NW., Washington, D. C. 20006, and to William P. MacCracken, Esq., 
1000 Connecticut Avenue, NW., Wasninetont D. cl 20036, this / Bie 


day of May, 1969. 


tia 
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Dickson R. Loos 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


HAROLD C, HINTON, et al., ) 
Plaintiffs ) 
vs. Civil Action No, 1580-67 
EVA ROBERTSON HINTON, et al.. 
Defendants 
MOTION FOR RELIEF UNDER R 


Platatiffs, by aad through their attorcey, move this Court to vacate a 


judgment of dismissal hereia entered on. the docket of this Court oa May 14, 1969, and 


states as folows: 

1, The judgment of dismissal herein was the result of a Motion for 
Summary Judgment on the ground that aa action for alienation of affection does not . 
like with zespect to the pareat-child relationship. 

2, Plaintiffs have heretofore filed a motion for leave to file aa amended 
complaint stating a cause of sction against defendants for enticing iand harboring their 
minor child, which motion is now pendiag. 

3. In order to file an ameaded complaint after a dismissal, the judginent 
of dismissal has to be vacated under Rule 60 (b), Federal Rules of Civil Procedure 
Szalkiewicz vs. Farrell Lines, Inc, 142 F.Supp. 496. 

WHEREFORE, Plaintiffs pray that the judgment of dismissal entered hercia 
on May 14, 1969 be set aside under Rule 60 (b)(6), FRC. Pe, and for such other 
and further relief the Court may deem just, 

KI 
PIERRE E, DOSTERT 
Borzfilerl! & Dostert 
888 Seventeenth Street, N.W. 


Washington, D.C. 200006 
298-9233 


-2- 
CERTIFICATE OF SERVICE 


| 
I hereby certify that a copy of the foregoing Motion for Kelief uncer 
Rule 60 (b)(6) was mailed, postage prepaid to the following attorneys for defendants, 
Dickson Loos, 888 17th Street, N.W., Washlagt on, D.C. 20006, and William P. 
MacCracken, Jr., 1000 Connecticut Avenue, N.W., Washington, D.C. 20036, on 
this a. “1, day of May, 1969. 


& 


PIERRE E. DOSTERT 


IN THE UNITED STATES DISTRICT COURT FOR THE DISTRICT OF COLUMBIA 


HAROLD C. HINTON, ETAL.,. 
Plaintiffs, 
v. : Civil Action No. 1580-67 
EVA ROBERTSON HINTON, ETAL.. 


Defendants. 
OPPOSITION TO MOTION FOR RELIEF UNDER RULE 60 6 


1. Rule 60(5) provides for extraordinary relief from a final judgment 


and may only be invoked upon 4 showing of exceptional circumstances. John 


|g. smith's Sons Co. v- Lattimer Foundry ané Mach. Co., 239 F.2d 815, 817 


C.C.A. 3. 1956). 

2. plaintiffs’ motion fails to refer to any exceptional circumstances. 

} There was ample opportunity during a period of over one year to file an amended 

complaint but they failed to do so. The fact that plaintiffs elected to rely on 
the original complaint rather than offer an amended complaint is not exceptional 
circumstances within the contemplation of Rule 60 (b) (6). 

3. It is obvious from the pleadings, the depositions and the 
authorities cited in the motion for summary judgment filed by defendants that 
no cause of action exists against either of these defendants on any basis and 


a 


no purpose is served by continuing the litigation. 


wl 4 4 
Dickson R. Loos 


Pope Ballard & Loos 
700 Brawner Building 
888 17th Street, NW. 
Washington, D. C- 20006 
298-8600 


Attomey for defendant Sidwell Friends 
School 


CERTIFICATE OF SERVICE 


8 


I certify that a copy of the foregoing Points in Opposition to Motion 


for Relief was mailed, postage prepaid, to William P. MacCracken, Jr., Esq., 


1000 Connecticut Avenue, NW., Washington, D. C. 20036, attorney for 
defendant Eva R. Hinton, and to Pierre E. Dostert, Esq. , 888 17th Street, Nw. 


Washington, D. GC. 20006, this__92 day of May, 1969. 
| 


Dickson R. Loos 
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YNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


FILED 
=:0LD C. HINTON, et al., JUN > 2 4968 
ROBERT fi. SitanhS, Clerk 
Plaintiff 


VSe No, 1980-07 
EVA AGDLATSON HINTON, et al.., 


Defeniant 


es ee ww oer 


ORDES 


Upon consideration of the motion of plaintitis 


ef uncer rule 00 (bd) (6) 


ee 


at is this _9th 


ORDERED that the _Saic motion be and the 


sace hereby is genied. 


ROBERT M. STEARNS , Clerk 
/ LY " 

bos “ Sil eds Pe 

Deputy Cleyk 


AUZEEY b- ROBLISON, JKe 


PASSLDING JUDGE 
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APPEARANCES : 
On behalf of the Plaintiffs: 


Pierre Dostert, Esq., 
888 Seventeenth Street, N.W., 


Washington, D. C. 


On behalf of the Defendants: 


William P. MacCracken, Jr. 
1060 Connecticut Avenue, N.W., 
Washington, D. C., 

and 
Dickson R. Loos, 
€88 Seventeenth Street, N.W., 
Washington, D. C. 


MR. DOSTERT: Our stipulation is, then, that this 


deposition is taken for District Court action only and not for 


‘General Sessions. 

MR. MacCRACKEN: Yes, sir. You got notices for both, 
but it will only be for the District Court. 

MR. DOSTERT: And will only have that caption on it, 
and be filed in the District Court. ! 

MR. MacCRACKEN: Fine. 
Thereupon, 

FRANK MILLS, 


a witness of lawful age, was duly sworn by the notary public, 


and, being examined by counsel, testified as follows: 
| 
BY MR. LOOS: 
Q Mr. Mills, would you please state your full name, 


please? 


{ 
| 
| 
| 
| 
33 | 
s 
| 
| 


Frank Leon Mills, Jr. 


And whexe are you employed at the present time? 


The Maryland Children's Center. 


Q What is the nature of your duties at the children's 


center? 


A Assistant Superintendent. 


Q How long have you been working there? 


Since May 1 of this year. 


ogc ececeren swe beeen s 08 CA SE Eee AES BRS Se ee Cee ORS COTES O 


Q What is your business address? 
A 


I think 57060 West Lanham Boulevard, Baltimore. 


Q Prior to your employment by the children's center, 


where were you employed? 


A The Montgomery County Juvenile Court. 


Waat was the nature of your duties there? 


ess Se 


I supervised a unit of probation officers. 


Approximately two and a half years. 


Tasos \oernen ane 


Did you know a minor by the name of John Hinton? 


— e - 


Yes. 


Q Did you bring with you a record pertaining to John 


| 

4 

{ 

| 

7 

And how long had you been working in that capacity? | 
} 

i 

| 


| Hinton? 
A Yes. 
Q And is this the official record kept by the Montgomery 
County Juvenile Court? . | 


A Yes. 


Now, do you know John Hinton's parents? 
Yes. : 
When did you first meet John Hinton? 
A May 4, 1966. 
Q Do your xsecords indicate whether that was the first 
the juvenile court had any contact with John Hinton or not? 
Q When was the first contact that ihe records indicate? 
8/28/64. 
Q And by 8/28, does that mean Aupst 28, 1964? 
A Yes. , 
Q What were the circumstances which surrounded the ‘con- 
between the juvenile court and John Winton? 


A John had run away from home three times in the last 


t 
| 
i 
| 
| 
{ 
Hy 
$ 
i 
A That was not the first contact. | 
| 
t 
t 
} 
i 
5 
i 
H 
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| 
days, prior to 8/28/64, and the juvenile aid bureau, SEES, 
referred the case to the Montgomery County Juvenile court. | 

Q Now, did you or any person in your office take occa- 

to investigate the conditions existing in John's home at | 

| or about the time that he ran away? : | 
A Yes. | 

Q Now, what type of reports are eoneained in your file 
here? : 
MR. DOSTERT: I am going to object to this line of | 
questioning at this time. I don't think there has been any | 
proper foundation made as to whether this witness was at that | 
5 

| 


time a supervisor or had contact with this case. 
BY MR. LOOS: 


ij Q Would you please answer the question? What type of 


‘ixeports does your file contain? 

# 

i! A There is a stenographer’s report on the detention 

it 

‘conference that was held on 8/28/64. There are several police 


reports from the juvenile aid bureeu. There is a running record: 
i by the first probation officer. There is a medical report from 


the Hinton's family doctor. There is a psychiatric evaluation 


" 


1 £zom a private psychiatrist. Taere is a social history, and 
| there are running records by the second P.O., and by myself. 
Q Bene you mentioned a psychiatric report. Is that 
4 report consicered to be, by the court, confidential? 


t 
% 
a 

i 

? 
‘ 


A Yes, six, it is. 


Q And you would not be in a position at this time, I 
take it, to divulge its contents on the record? 


A I think I could. 
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Q You think vou could? 


Sees 


MR. DOSTERT: I am going to object and request that 


Seasaar one ts 


the report itseif-be placed into the record of this deposition, 


ana it can speak for itself. 


MR. LOOS: Very well. 


oon oe wee ve 


~ 


Mr. Dostert, I was going to suggest that if you 


———— 
——=. 


had an objection to the report on the grounds that it is confi-~ 


dential, that I would not pursue it at this time, in view of 


Soa 


MR. LOOS: How about you, Mr. MacCracken? 
MR. MacCRACKEN: I will agree. | 
MR. LOCOS: Very well. 
BY MR. LOOS: 
Q Did I understand that you have also made an evalua- 
tion of John's case in the course of your testimony of what your! 
file contains? ’ 

A I aa sorrv. I don't understand. 

Q I thought you said there were evaluations made and 
reports filed, including a report, or a rpmning record made 
by yourself? . 

A Yes. | 

Q Now, you have met John, have you not? 

A Yes. 

Q Did you have any knowledge that John was living 
with his grandmother? 3 

A Yes. 

Q Do you know whether or not John went to his grand- 
mother with the consent of his parents? 

A I think the record indicates that initially he did 
have the consent. 


Q Of his parents? 


i 
| 
| 
| 
j 
{ 
| 
| 
| 


A Yes. 


Q Now, did there come a time when the parents came to 


you and solicited your aid to have John returned to their home? 


Yes, and no. 


Q Would you explain that answer, please? 
A I think initially I had the feeling that they wanted 


; John returned. However -- 


pot ne tec 


MR. DOSTERT: I am going to opject to the answer as 


ety ce sete tee ene re poet nnd Sores 


| 


| bedne responsive. The feelings of the witness are not probative 


t 
y | Kees I think we should stick to the facts. 
i 


: BY MR. LOOS: | 
Q Would you just state whether or not they did solicit 
ee aid in having him returned, and then explain your answer 
iin the best way you can? : 

A I would think that the appropriate answer would ‘be No. 


Q They did not? 
A On May 18, I saw John's parents At the close of 
H 


}, that contact they stated that he could remain with the grand- 


foeect However, they wanted him seen by a doctor, and I 


Ne oe ORI ET 
F pthene anand ee ea Te ee 


| think they were referring to a Dr. Brooks, the family physician. 
. Now, did you ever meet Mrs. eva Hinton? 
| Yes. 
Do you know who she was? 
H 
Yes. 
Who was she? 
The paternal grandmother. 


Did you ever talk with her? 


Yes. 


wv 


Q Were you able to form any opinion as, to John's’ con- 
\ dition, or his environment, while he was living with his grand- 


mother? 


tas 


Q What was your opinion? 
MR. DOSTERT: Objection again. It is a request for 


an opinion instead of fact. 
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MR. LOOS: You may answer. 
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THE WITNESS: I felt that his overall adjustment was 
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quite satisfactory. 


BY MR. LOOS: . 

Q Does there exist anywhere in the record any recommen= 
! dation, either by you or by someone else, as to whether John 
} should remain with the grandmother or return home with his parents? 

A Yes. 

Q And what was that recommendation? 

A The recommendation was that he be allowed to remain 
i with the paternal grandmother. 

Q And did you concur in that recommendation or not? 

A Srjata- 

Q Now, did, in the course of your conversations with 


the parents, or with Sohn, or with Mrs. Eva.Hinton, did you 


Priends School? 
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ever go into the enrollment of John Hinton at the Sidwell 


ae 


Q Do you know whether or not the parents objected to 


ae 2 - 


John going to the Sidwell Friends School? 


here 


A 


Q Did they object? 


A O. 
Q Did you have any discussion with’ the parents with re- 


gard to John’s attending school at ail? 
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A Would you xepeat the question? 

Q Did you have any discussion with John's parents about 
John attending Sidwell Frienés Schcol? 

A Yes. 


Q What was their actitude toward John attending school? 
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A The mother stated in the presence of the father that 


if she, referring to the paternal grandmother, wants to pay for 
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| 
this, since we cannot afford it, for the next year, then it is 
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okay with us. 
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Q Very well. 


Stones eh aneneee 


Did you yourself make any investigation as to whether 
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the Sidwell Friends School was a proper educational institution 
2 for John? 
No. 


MR. LOOS: Well, I don't think I teve any further 
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questions. Do you have any additional questions to direct? 
MR. MacCRACKEN: There is just one thing that occurred 


in my mind, and I thought I wouldn't interrupt your line of 


RO ES RTE) ORBEA REE TD ORI RR FRB a aN A OT EE EE TE 


+? 


BY MR. DOSTERT: 


cmaeit ooo 


Yes. 


ag AAS 


A Yes. 
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ie) And the officers who worked under you had possibly 


one more contact, is that correct? 
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boy re-examined in 1966 when this recomnenda- 


tion to remove him from his parents’ home was made? 


SOLOS: 


What do you mean, re-examined? 


pie os Nearest eats 


By the psychiatrist. 


Not to my Knowledge. 


Oacpse @- aewererd 


John Gidn't want to live at home, did he? 


stn 


No. 
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Did he tell you the reasons why he didn't want to 
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at home? 
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A Yes. 


Q What did he say? 
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A I think he was saying that his mother was sick, and 
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that his father would not have her committed to a mental institu 


tion. I think that is part of it. I think he was saying that 


he hated nis mother, and that his feelings about his father 
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were very similar to hate, although there was some indication 
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ets 


of some ambivalence. But I guess the strongest word I could 


4 say was that he disliked his father, or could not stand his 
' 


} 
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| father. But it was a bit different from hate, which was 


| associated with the mother, mother-son relationship. 
Q Did you make any inquiry as to whether those feelings | 
‘ 
; ji were justified? 


A Could you be a bit more specific, please? 
} 
Q Did you make any inguiry as to whether those emotional 
} reactions of the boy wexe justified or unjustified? 
A Yes. 
Q What investigation? 


A Further discussion with the child, and review of the 


materials that we had on the case. 
Q And what facts justified his opinion, or his. expres- 
bf 
sion, or emotion? 
A The emotional instability of the mother. hex seeming 
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wearing the pants in the family. 


ts that reflected anywhere in the file there? 
Yes. 

In what part? 

In the running record. 

Who made the entry of that? 

I did. . 

when? 

What were the two statements? 


The one, mother wore the pants in the family; where 
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My 5/18/66 entry. 


Q Youx conclusion was that the chia belonged with his 
paternal granduother? 
A As opposed -- well, as opposed to the home of the 
natural parents, the parents, yes. 
Was there any decision of the epee to that effect? 
No. | 
Will you explain to me the reason why this matter was i 
not taken before Judge Noyes in Montgomery County, if these 
things are true? : 
2 Basically because the case was being handled informally, 


and because the child no longer resided within our jurisdiction.: 


Q Don't you usually -- isn‘t it the practice of the 
court to close files when the child leaves the jurisdiction? 
A I would say in most instances, yes. 
But in this it was not? 
No. 
Would you explain why? 


And there have been other instances. 
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Would you explain why? 
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There was the possibility that he would return to 


our jurisdiction. In similar instances, we would hear the case,’ 


atm batt rn 


place the child on probation, and refer it to the appropriate 
| the 


court. In this instance it would have been/D. C. Juvenile Cour 


AN 


Q No such referral was made? 


A No. 
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A I thought she -- I didn't see her, but I thought she 
irene up, and I called her right back, and I asked her if we had 
# t been cut off, although I felt comfortable with my impression 
Woe she had hung up. And she said that we had been cut off. 


[> it wasn't long before she became upset again and hung up 
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What were you telling her in that conversation? 


I was trying to arrange a conference between myself, 
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Wl the mother, the father, and the paternal grandmother. First 
j 
i she Said no. Then she said yes, only if the grandmother would 
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t release the promised money and allow her name to go on some 


Snote. And -- well, that was primarily what took place. 
Q Now,| was a conference ever arranged? 


A No. 


EE aT BE LETS 


Q Has any Getermbation been made, either by a social 


Soca of the Montgomery County Court or of the court itseif 


Would you repeat that, please? 


respect to the custody of John Hinton since September 1966?! 


4% Has any determination been made by either a social 
im or the juvenile court of Montgomery County since Septem- 
ber 1966? 
A Are you referring to a court order? 
Any recommendation, order, anything of that nature? 


Q 
A To whon? 
Q 


To anybody. 
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I think no. 

Are you stating that as a fact, now? 

If you are referring to an official order, it is no. 
Recommendation? | 

A written recommendation? 

Yes. 

No. 

An oral recommendation? 


To whom? 


Q 

A 

Q To anybody. 
A Yes. 

Q To whom was it made? 

A Probably to the grandmother, and it probably involved 


my telling her that I felt that in the best interest of this 
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child it was best that he remain in her home, as opposed to 
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the home of the natural parents. 
Q When did you make the recommendation? 
A I could not tell you. It probably occurred fairly 


constantly during our telephone contacts. It was implied. I 
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doubt that I -- weil, it was not a recommendation; just 
expressing my feelings, and my -~ 
Q As an individual? 


A Not really. 
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As an official of the Montgomery County 


Not really. 
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As a social worker who was concerned about this child's 
' 


Q fhen you evidently fecl that any social worker con- 


jjcexned with any child is free to make recommendations with re- 


ispect to his custody? 

No. and as far as making a specific recommendation, 
Ee: think my feelings sort of imply -- well, maybe more than 
; implied. As I said before, my Feeling was that this placement, 


n e *. 
& tthe latter placement with the paternal grandmother was by far tha 
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pest, as opposed to that of the natural parents. I don't have 


ow teate tee o- 


to sav that I recommené so and so and so, but it is implied, 


Kyou know. 
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Q How many children do you have? 


tr 


oe SL 


A I have two. 


Q And iz a social worker became interested in them and 
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recommended that they be taken from you, would you feel satis- 


fied with his recommendation or opinion? 
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a It would depend on the conditions in my home, It 
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would depend on his facts, his contact with, his knowledge of my 
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total situation. 


Q If he Gia it on the basis of telephone calls, would 


TERI 


you accept that? 


wre. 


A No. Solely on telephone calls? 
Q Yes. 


No. 
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It depends on the circumstances. 


1 
j 
Mae 
Should it be the position of the social worker to aid | 


him? 


A It depends on the ciccunstances. 
Q Should a court, before aiding nin, look into the 
justification for his rebellion? 
A Would you repeat that? 
Q Should a court, before aiding him, look into the 
ii justification for his rebellion? 
A I don't understand your question 
Q Prior to aiding a rebellious ber, would it be incum- 
bent upon a court or a social worker to investigate the reason 
for his rebellion? 
A Certainly. 
Q Xf parents have control of their children, is it wise 
to remove them from their homes? | 
A It depends on what you mean by control. I can think 
of many instances where parents afoain See but are not 


fit parents, and a child would be far better off removed from 


that home. Controi is just one aspect of many very important 
elements. | 
Q Now, do won consider, in this case, that John Hinton 
/was in a state of rebellion against his parents? 


A Partially. 


Q Could Eva Hinton have compelled John to contact his 
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* parents Guring the period of time which he did not? 
A Compelled? I would think not. I think, as I: stated 
#% previously, that she was trying to persuade him to contact the 


Lather. 


She really couldn't compell him to do anything, could 


Yes, anc no. 
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Explain your answer. 
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I would think that there were some things that she 


ak 


could compell him to do, and he would comply with this. 


Q Name them. 
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A Don’t cut any classes. 


He would comply with her? 

X woule think -- this is my impression. 
Be home by 12:00. 

But not to contact his parents? 


A I would think that the best she could do would be 


a 
¢ 
a 
id 
+ 
Hd 
on 
3 
8 
4 
a 
1 
4 
Ie 


to urge him, to show him the advantages of doing this, and then 
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leave it in his hands. He certainly does not have to do this, 
and he had reason not to. 


Q You assume that he had reason not to? 
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A Yes, I do. 


of 


MEX 


Q How woulé she compell him not to cut classes or to 
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come in after 11:06? 


carers 


A Probably simply by saying, John, don't do this. 
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Q Well, what coercion would she have if he said, Foo 
i| on you; or, I won't do it? 
A She would probably contact ee 
Q And? 
A And then I would contact selae 
Q And what coercion would you sot to make him change 
his mind? 
A The best I could do would be &o help him see the 
i! advantages and disadvantages of whatever action this is. — 
Q Do you consider it would have been a wise thing, dur- 
Save the passage of all this time if Eva Hinton had said to John 
i Winton, Look, you can stay here, but mend your fences with your 
parents? If you don‘t, you can't stay here? 

A I think in a way she was saying that, and I think 
i} in a way, much of that was impossible. z would think some of 
% those fences were beyond repair. 

Q So there should be no attempt aaa -- 

A I am not saying that. 

Q Shoulé there have been? 

A In fact, I encouraged an attempt, and I think the 
grandmother did, too. : 

Q You encouraged ‘n Se temne? 

A This was with respect to the father and son. 

And how did you encourage it? 


MR. LOOS: I am going to note on the record that you 
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44 
have already asked that question. He has already answered it. 
iI don't think there is any necessity to go into it any further. 


I xecognize there is plenty of scope for cross examination, but 
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r also object to having the record unnecessarily enlarged. 


Answer the ouvestion. 


ee ee 


-How did I encourage John? 
Yes. 


Tharough my contact with him, an@ also 
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| through my contact with his granémother. 

| BY MR. DOSTERT: 
Did you ever tell John to contact his parents? 
Parents, no; father, yes. 


Row many times? 


we ert 


I don’t know. I think I can safely say not many, to 
Joan. 
Q You mentioned the name of Dr. Clifton Brooks earlier 


in this deposition. : . Does his name appear in the record 
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pect 


that vou have? 
A Yes. 


Q In what respect? 
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A He ha@ seen the boy. He had been a part of the child’ 
commitment to Washington Sanitarium for two and a half weeks, 
and the first probation officer had contact with Dr. Brooks and 


statea@ that he did not feel that the family was properly moti- 


vated to receive psychiatric help. 
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Q 


The social worker stated that? 

No. 

Dr. Brooks Gid? 

According to the first probation officer, yes. 


Was the judgment of Dr. Brooks in having the boy in 


Washington Sanitarium a correct one? 


A 
Q 


A 


I don’t know. 
Why don't you know? 


I am not a physician, and I am ‘certainly not aware of 


the medical problems that John had, or supposedly had. 


Q 


A 


Q 


A 


A 


Q 


A 


Q 


A 


Q 
Sieeeuis 


Do the records reflect that? 
Pardon? 
Does the record reflect that? 
Reflect what? 
Anything as to the judgment of Dr. Brooks? 
The judgment of Dr. Brooks? : 
| 
That the boy needed psychiatric care? 


I don't know what you are asking now. 


Dr. Brooks, according to what you have said, put the 


boy in Washington Sanitarium, is that right? 


Yes. 
For psychiatric treatment? 
No. 


For what? 


4 
t 
| 


| 
| 
| 
| 
| 
| 
| 
| 
q 
} 
i 
| 


For what? 


JSS 
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Medical. 
Of what nature? 
It was tied in with this whole bit of allergies. 


Explain what you mean by that. 
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A ink that he is of the school of thought that 
allergies axe very much involved, or solely involved in physical; 
and psychological difficulties, and I think that the treatnent 
that John received at Washington San was solely medical and was ; 
{ geared towaré physical fatigue. 


Q Where is that reflected in the record? 


eR 


A In a letter.to the first probation officer, dated 
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October 29, 1964, Dr. Brooks stated that: "I recommended that 


we hospitalize him primarily for tmtment of his chronic fa- 


tigue state and his nutrition=. serration, and at the same time 
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investigate his physical aberrations, which might be ‘spontan- 
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eous or mainfestations of his primary problem of fatigue. He 
was aémitted to the Washington Sanitarium and remained under 
j treatment and study approximately two and one-half weeks." 

QO Was that recommendation of Dr. Brooks accepted by the 
4 suvenile court? 

A He is telling the juvenile court, he is telling Mr. 

Ryan that I, Dr. Brooks, recommended the hospitalization, and 

i he did, in fact -- the child, in fact, experienced two and a 


half weeks of hospitalization. 


Ig there any other report of Dr. Brooks in that file? 


A There is on3y one report, but reference is made to 
a contact that Mr. Ryan had with Dr. Brooks. 

Q On what date? | 

A This reads like a swamary of contacts, but the rans: 

\ 

| record entry is dated 2/5/65. “I have also contacted Dr. Brooks!, 
the family physician, who conveyed chat the family is not moti- ; 
vated for treatment. ile continues to see John and administer 
‘medication for his physical fatigue." | 

Q At a later date, didn't Haroid and Virginia Hinton 
request that their child continue under the treatment of Dr. 


Brooks? 


A Yes. 


Not to my knowledge. 
\ 
Q Is there a reason for it being discontinued? 
A Probably because the boy did not want to see Dr. 


Brooks. I think he was willing to see any physician except 
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Q Did he continue? | | 
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one whom believed, well, attributed most pathology to- allergies. 


: . : | 
Q Dr. Brooks is wrong in this case? 
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A I did not say that. He may be 100 percent correct. 
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I do not know. The boy felt he was wrong. 
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A Personally, I think it was not. However, it may well 


i 
| 
Q Was this a reasonable judgment on his part? 
be, or it may well have been. | 


4y 
Q Do you feel that it was correct for a juvenile to de- 
|| cide upon his own medical treatment, based upon his own opinion 
Hof a doctor? 
A Would vou repeat that, please? ~- 


Q Do you feel it is proper for a juvenile to decide 


which Goctor he will or will not see, based upon his own opinion 
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of the abilities of that doctor? 


aA Xt would Gepend on the age of the juvenile. 


Q Was it proper ia this case? 
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A I don’t Know. 


Q What efforts were made by Eva Hinton to insure 
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boy's religious instruction? 
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A I don't know. 


Ta 


Q Did you investigate? 
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A I did not. 
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Q What efforts were made by Eva Hinton with respect to 
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the boy's moral upbringing? 
A Without residing in the home, I certainly couldn't 


respond to that. However, <s implied in my telephone contacts 
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with her, I think that she did make effort. 


Peet 


Q What efforts did she take to insure the boy's educa~ 
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tion? 
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A One was to prevent his being taken out of Friends and 


placed in Roosevelt High School. 


} 

| 

Q In which high school? | 
t 


Roosevelt. 

In which jurisdiction? 

I think Roosevelt is in the District. 

What area of the District? 

Up in northwest, to che best of my knowledge. 

Who wanted to put him there? 

The parents did, as i saw. 

Where is that reflected in the record? 

My 5/18/66 entry. | 

What does that. state? 

As the paternal gandmother pas refuseé to release 
funds reportedly promised to the parents, they, the parents, 
} are seemingly "saying" -- and saying is in quotes -- unless you 


5 it give us the money you promised, it is Roosevelt High School and 


jo George Washington University for John, instead of Sidwell 
i 
Q As whose punishment? 
A The grandmother's. ‘This is what -— 
Q Who said that to you? 
A This is in essence what I gathered. This is my 
.impression of what they threw up to me in that 5/18/66 contact. 
Q What facts led you to that impression? 


I 
{ 
| A It has been two -- well, prope the best way to 


Is there an entry that says Roosevelt High School, 


- answer that would’ be t% read this brief ener 
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; besides that seemingly said one that you read? 
A No. 
Q Did they represent, as 2 matter of fact, that they 


were going to send him there? 
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A Yes. This didn’t come out of my head. 


ost. 
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Q Are you aware of whether or not they could or could 


Wa ae 


not nave done that? 
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A No. I just went on what they were saying they would 
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do if thus and so did not happen. 
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Q Is there anything wrong with Roosevelt High School? 
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A <I don't know a thing about Roosevelt High School. 
Q So it could be, for all intents and purposes, as good : 
a scnooi as Sidweli Friends? 


A XI would think onot. 
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Q You woule think not? Explain your reasons for that. 


A It is baged upon the many positives that i have heard 


about Sidwell Friends; and based upon my own personal knowledge 
of public schoois in the District, I would think that there is 


quite a difference. I do not know, however. 
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Q Isn't it a fact in this case, Mr. Mills, that the net 


result of John’s living with his grandmother is that John had 
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custody of himself? 
A I would think not. 
Q I am asking whether this is true or not. 


What are you asking me? 
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Q Is it not a fact that the result of John living with 
| his grandmother was that Jonn had custody of himself? 
A I would say no. 
Q Give me the reason for that statement. 
A Primaxily his respect for his grandmother , his own 


fairly adequate judgment, and his not being clear on my role in 


this. I also served as a supporting safeguard, for Lack of 
better term. Just from knowledge of my pontact or my role with 
the court, I would think it would tend to keep him in line. 
And in addition, his knowledge of my frequent telephone contacts 


with his grandmother, although they were’ primarily related to 


keeping me informed about his progress or lack of same. 
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Q These telephone contacts ended the summer of 1966, 


didn't they? 


A No. 
Q When did they end? 


A=" sure Tnink” they Nave reaily ended. There was a 
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gap which I cannot identify, but there has been some contact 


throughout. 
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Q Have you discussed this case with Eva Hinton recently? 
A Diseussed this case? 

Q Yes. 

A No. My last contact with her dealt with his progress 


at M.I.T. In fact, it was quite brief, because I didn't want 
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to in any way interfere with the business at hand. 
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STATEMENT OF ISSUES PRESENTED 
Whether in the District of Columbia an action lies for alienation of affections 
of a minor child from the natural parents of the child. 
Whether in the District of Columbia an action lies for enticing and harboring 


a minor child from his natural parents against the wishes of his natural parents. 


Whether after filing an answer to a complaint in which material issues of fact 


are disputed a party may seek and obtain summary judgment on the ground 

that there are no undisputed material facts. 

Whether summary judgment is proper when there are genuine issues of fact 
that have not been determined. 

Whether after granting summary judgment on the ground that a complaint fails 
to state a cause of/action it is an abuse of discretion to refuse the party against 


whom such judgment is rendered leave to file an amended complaint. 


see * * 


STATEMENT UNDER LOCAL RULE 8 (4) 
The pending case has not previously been before this Court under the same 


or a similar title. 


REFMRENCES AND RouUNGS 
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STATEMENT OF THE CASE 


Plaintiffs Harold and Virginia Hinton are the parents of a minor 
child, John R. Hinton, They filed an action against Defendant Eva Robertson 
Hinton (paternal grandparent of John R. Hinton) and against the Sidwell Friends 
School alleging that the defendants, individually and in conspiracy, had ‘alienated 
the affections of John R. Hinton, This complaint (App. 2) was filed on June 21, 
1967. | 

Defendants Eva REESE Hinton and Sidwell Friends School 
filed answers to the complaint individually (App. 8,12) denying the material facts 
alleged in the complaint and denying that plaintiffs were entitled to relief under 
the facts stated in the complaint. : 

Almost two years later the defendants filed a joint motion for 
summary judgment in their favor (App. 15). This motion asserted that there were 
no disputed material facts to be resolved by trial of the case, and further, that 
plaintiffs were not entitled to relief as a matter of law for alienation of the affections 
of their son by the defendants. 

Plaintiffs responded in opposition to the motion for summary 
judgment,. filing in support thereof a statement of genuine issues directly contro- 
verting the facts which defendants stated were undisputed (App. 22). : The motion 


for summary judgment was heard by the United States District Court for the 


District of Columbia, Aubrey E. Robinson, Jr., U.S. District Judge presiding. 
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At the hearing on the joint motion for summary judgment, two 
exhibits were submitted to the Court for consideration (App. 28,30). The trial 
court announced at the conclusion of the hearing that it would take the joint motion 
for summary judgment under advisement and directed the parties to submit any 
additional points and authorities they wished. The plaintiffs submitted supplemental 
points and authorities (App. 32) to which the defendants filed a reply (App. 38). 

The trial court granted the motion for summary judgment on 
May 5, 1969 (App. 40), dismissing the complaint with prejudice in that order. 
Pisintiffs filed a motion for leave to file an amended complaint on ‘May 12, 1969 
(App. 41) which was opposed by defendants on the ground that the complaint had 
been dismissed with prejudice (App. 43) 

Plaintiffs then filed a motion under Rule 60 (b) (6), Federal 
Rules of Civil Procedure for relief from a judgment or order of the court, seeking 


to set aside the dismissal with prejudice in order to file an amended complaint 


(App. 45) Defendants opposed this motion on the ground that there were no 


exceptional circumstances which would warrant granting the relief sought (App. -47) 
The trial court denied plaintiffs motion for relief under Rule 

60 (b) (6) on June 9, 1969. Timely notice of appeal from the orders granting 

summary judgment in favor of the defendants and denying relief under Rule 

60 (b) (6) was filed by plaintiffs and the record of the trial court was lodged in 


this Court within the proper time. 
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points and authorities (App. 32) to which the defendants filed a reply (App. 38). 
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summary judgment in favor of the defendants and denying relief ahaa Rule 


60 (b) (6) was ’filed by plaintiffs and the record of the trial court was lodged in 


this Court within the proper time. 


STATEMENT OF FACTS 
Inasmuch as there has been no trial in this case, nor has there 
been any finding of fact by the trial court or otherwise, there are no facts which 
have been proven or established for consideration by this Court in this appeal. 
x * * * * * 
SUMMARY OF ARGUMENT 
1. Courts in this jurisdiction and others have recognized the right of parents to 
raise their children without external interference except for the most grave and 
serious of reasons; interference with this right by third persons amounting to an 
alienation of affections is actionable. 
2. In some jurisdictions there lies an action for enticing and harboring a minor 
child from his parents. This is no more than a legal expression of a right to redress 
of the parents against third persons for alienating the affections of their child. 
3. Ifa complaint raises substantial facta’ upon which recovery may lie and a 
defendant files an answer denying such facts, summary judgment against the 
complainant, in favor of the defendant, is improper unless the original complaint 
has been clearly shown to be false and perjurious. 
4. Summary judgment cannot be entered when there are undetermined genuine 
issues of fact that would affect the outcome of a case. 
5. Entry of a judgment of dismissal with prejudice on the ground that a complaint 
fails to state a cause of action when under the facts alleged in a complaint, a plaintiff 


could prevail if fully proven is improper; to do so without leave to amend when 


requested is an abuse of discretion of a trial court. 


ARGUMENT 


I. ALIENATION OF AFFECTION OF A MINOR CHILD FROM THE NATURAL 


PARENTS OF THE CHILD IS ACTIONABLE IN THE DISTRICT OF COLUMBIA. 


Courts in this jurisdiction and others have from time to time been 
confronted with cases in which a non-parent seeks to remove custody of a child from 
the natural parent or natural parents of the child. Uniformly it has been held that 
such action is warranted under only the most extraordinary of conditions. AS 
expressed by this Court in the case of Beall vs. Bibb, 19 App. D.C. 311 (1902) 

"No court can, for any but the gravest reasons, transfer 

a child from its natural parent to any other person . 1° 

since the right of a parent under natural law, to establish 

a home and bring up children is a fundamental one and | 

beyond the reach of any court." (citations omitted) 

If, according to the law expressed by this court, a parent, or 
as in this case, parents, have the right under natural law to establish a home and 
bring up children, can it be said that a trespass upon that right is without redress? 
To hold otherwise would amount to holding that third persons possess a right 
superior to the power of the courts charged with administering the right given 
parents under this natural law. 


In the case at bar, appellees urge that alienation of affections lies 


only for a trespass upon the relationship of husband and wife. This court has 


clearly indicated otherwise in the case of Eclov vs. Birdsong, 83 U.S, App. D.C. 104, 


166 F.2d. 960 (1948) in which it was held that a claim for alienation of affections 


is not limited to the marital relationship between husband and wife on the theory of 
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loss of consortium. Loss of consortium is but one of the elements included in the 
tort of alienation of affections. 
No authority need be cited for the Sronoeiion that parents have a 
right to recover for the loss of services of a minor child injured by the negligence 
of a third party. It cannot be said that parents have any less right against a third 


party who deprives them of the services of their child by alienating the affections 


of the child. 


Perhaps the clearest statement of the law on this subject is found 


in the case of McEntee v. New York Foundling Hospital, et al, 194 N.Y.S. 2d. 269 
(1959) which is reproduced in full at pp. 33-37 of the appendix filed in this appeal. 
Parents injured by third persons who interfere with their natural custody of children 
are not limited to habeas corpus to regain custody, but have the right to seek damages, 
compensatory and punitive, against such third persons. Consent of the child is 

no defense to an action of the parents against a third person for enticing the child 
from the parents or for harboring the child in the sense of inducing or encouraging 

it to remain away from home, 

Ample remedies are provided for by law in this jurisdiction and others 
whereby a child may be lawfully removed from the custody of his parents by a third 
person who can show legal grounds for such removal. The law has been and is still 
that a person who interferes with the custody of a child of natural parents without 
legal justification is answerable in damages to the parents. To hold otherwise 
would permit the creation of a legal vacuum unnecessarily undermining family 


cohesion and stability. 
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Il, ONE WHO ENTICES AND HARBORS A CHILD AWAY FROM ITS PARENTS Is 


LIABLE TO THE PARENTS OF THE CHILD IN THE DISTRICT OF COLUMBIA 
The case of McEntee v. New York Foundling Hospital et al, supra 
is nominally founded upon "enticing and harboring" a child away from its natural 
parent, This is but another way of expressing the meaning of alienation of 
affections" and with respect to the parent-child relationship is saentical to “alienation 
_ of affections". In the case at bar this is more particularly true nie the Federal 
Rules of Civil Procedure, as discussed below in Section V. 
I. HAVING FILED AN ANSWER DISPUTING MATERIAL FACTS IN A COMPLAINT, 
A DEFENDANT MAY NOT SEEK AND OBTAIN SUMMARY JUDGMENT ON THE 
GROUND THAT ALL MATERIAL FACTS ARE UNDISPUTED. : 
Summary Judgment under Rule 56, Federal Rules of Civil 
Procedure is predicated upon an absence of disputed facts. material td the outcome 
of acase. Defendants' motion for summary judgment asserted that there were no 
undisputed material facts. Plaintiffs’ reply contained a clear statement of genuine 
issues of fact. : 

The basis of defendants’ assertation was an alleged award of 
custody of the minor child of plaintiffs to defendant Eva Robertson Hinton by the 
Juvenile Court of Montgomery County, Maryland. Although this was alleged to have 
happened months prior to the filing of the complaint, neither defendant alleged this 
in answer to the complaint by way of avoidance of the complaint, This appeared for 


the first time in the joint motion for summary judgment. The reply to that motion 
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categorically denies that the Juvenile Court of Montgomery County made any award 
of custody to defendant Eva Robertson Hinton or to any other person or institution . 
(Appendix, p. 23, paragraph 6). 

Summary judgment, if predicated upon an award of custody of 
plaintiff's minor child to defendant Eva Robertson Hinton by the Juvenile Court 
of Montgomery County, ‘Maryland, was improperly entered, since there was no 
such award, as is well known to both defendants in this proceeding. Had such been 
true, it hardly would have been necessary for the General Counsel of Sidwell 
Friends School to have written to Eva Robertson Hinton's attorney on September 15, 
1966, in effect asking that Eva Robertson Hinton file an action for custody in the 
District of Columbia Juvenile Court. 

IV. ADDITIONAL DISPUTED FACTS WERE PRESENT OTHER THAN THE LEGAL 
CUSTODY OF PLAINTIFFS’ SON, ALL OF WHICH PRECLUDED SUMMARY 
JUDGMENT IN FAVOR OF DEFENDANTS. 

Without dwelling at length upon the multitude of disputed facts in the 
case at bar, appellants respectfully represent that such can be summarized by the 
following question: Did John R. Hinton refuse to live with his parents because 
of the overt actions of defendants Eva Robertson Hinton and/or Sidwell Friends 
School? This is the issue that appellants seek to have resolved by a jury in the 
trial court. 

Vv. REFUSAL TO GRANT LEAVE TO AMEND A COMPLAINT AFTER RULING 
AGAINST PLAINTIFFS ON MOTION FOR SUMMARY JUDGMENT WAS IMPROPER 


UNDER THE FEDERAL RULES OF CIVIL PROCEDURE AND WAS AN ABUSE OF 


DISCRETION BY THE TRIAL COURT. 
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Assuming, arguendo, that the trial court entered judgment against 
plaintiffs upon the narrow ground that no action lies in the District of Columbia for 
alienation of affections arising from the relationship of parent and child, such 
judgment was improper under the Federal Rules of Civil Procedure. Pennsylvania 
Railroad Company v. Musante-Phillips, Inc., (42 F.Supp. 340 (D.C., California} 
holds that upon a motion to dismiss a complaint must be sustained if there is any 
theory upon which liability can be based. The record does not disclose the basis 
for the holding of the trial court. If its holding was that the complaint should have 
been for "enticing and harboring" rather than for "alienation of affections”, the 
ruling was improper, since there existed a theory upon which recovery could be 
predicated, : 


Plaintiffs moved for leave to file an amended complaint; this was 


opposed on the basis that plaintiffs had failed to amend prior to the filing of the 


defendants' motion for summary judgment and further than the action had been 
dismissed with prejudice. Thereupon plaintiffs filed for relief from the judgment 
of dismissal under Rule 60 (b) (6) of the Federal Rules of Civil Procedure. This 
was opposed on the ground that there had been no showing of "extraordinary" reason 
for such action, The trial court denied the motion for relief. i 

All of the foregoing is completely at odds with the well-established 
precept that leave to amend shall be freely and liberally granted under the Federal 


Rules of Civil Procedure, and was a clear abuse of discretion of the trial court. 


CONCLUSION 


Appellants pray that the ruling and judgment of the trial court 


be reversed, with costs to appellant, and that this case be remanded for trial in 


the United States District Court for the District of Columbia. 


Pierre E. Dostert 

Attorney for Appellants 
888 Seventeenth Street, N.W. | 
Washington, D.C. 20006 
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of appellees, the following are the issues 


er an action lies for alienation of affections of 


from his parents. 


2. ‘Whether the trial court was correct in awarding summary 
judgment in fevor of appellees on the basis of the undisputed facts 
disclosed by the pleadings and depositions filed in the case. 

r the trial court erred in refusing to permit 


appellents to amend their complaint after summary judgment had been 


grented. 
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STATEMENT OF THE CASE 


Appellants filed suit in the United States District Court 


for the District of Columbia against appellees alleging alienation of 
affections by appellees of their minor son, John R. Hinton. Both 
appellees answered separately. Both denied that the compleint stated 
a cause of action and both denied the allegations of the ee 
Depositions were taken by both sides. Appellant took the 
deposition of Mrs. Eva Hinton and appellees took the deposition of 
Frank Mills, former probation officer attached to the Montgomery County 
Juvenile Court. Thereafter, motions for summary judgment were filed 
by appellees. After hearing and ae aa supplemental memo- 
randa, the motion for summary judgment was granted. Appellants 


moved for relief from judgment under Rule 60 (b) (6) of the Federal Rules 


of Civil Procedure which was also denied. This appeal followed. 


parents of John R. Hinton, a 


Hinton, is the paternal 


ional institution ohn R. Hinton was a student 
1967 (App. 2). 
Appellants originally enrolled their son in Sidwell Friends 
volunterily ¢ 2). While a student at Sidwell Friends School 
hile living with his perents, John Hinton came under supervision 
of the juvenile authorities for Montgomery County because he had run 
away from the home of his : ts (plaintiffs) on several occasions 
(App. 52). In November of 1965 John Hinton was taken by his parents 
to live with his moth . Eva Hinton). In February of 1966 
to return to their home but he refused to 
ton (App. 2-3). 
nstructed Sidwell Friends 


Schoo! not to permit attend 


minor child returned home. Lppellee Eva Hinton, however, arranged for 


¥ 


John Hinton's continue : Cc he School (App. 3). The juvenile 
authorities in Montgom ity é vised that John R. Hinton had 


moved to his 
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| 
authorities was that John Hinton should remain with his grandmother 


rather than returning to his parents' home (App. 56). ae masons for 
the recommendation of the juvenile authorities are set forth, in part, 
in the deposition of Mr. Mills formerly a provation officer with the 
Montgomery County Juvenile Court (pp. 58-60). 

In June of 1967, prior to graduation of John Hinton from 
Sidwell Friends School, appellants directed the School to refrain from 
issuing a diploma to the said John R. Hinton or releasing his academic 
record to any Peneneee Appellee Sidwell Friends aeclined to follow 
these instructions and did award a diploma to John Hinton- ep oe 

On June 21, suit was filed against Se eS ee of affec- 

tions. 

On this state of the record, appellees jointly filed a motion 


for summary judgment which was granted by the Court below. 


SUMMARY _OF THE ARGUMENT 


It is well established in the District of Columbia that an 


action of alienation of affections is based on the loss of consortium 
between husband and wife. This Court has held that no action for 
alienation of affections can be maintained in this jurisdiction unless it 


arises out of the marital relationship. 
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not state a cause of action for enticement 


s the minor child since th nplaint itself admits that the 


pellee Eva Hinton and was 


as School. The complaint also 
admits thet the mix nild refused to return to his parents’ home and 


does not ellege that eit: I ee Eva Hinton or Sidwell Friends 


Schoo! in any prevented the child from returning to the home of. 


his 


at the Court below should be reversed 


fniline + ‘ 


failing to heir motion for leave to amend their complaint. 


Weoeeouer = 


however, in view of the allegations of the original complaint 


TARR annollian 
which appellant 


n available in the face of this unfortunate situation. 
© cause of action could lie against either 
£ the facts disclosed by the pleadings and the 
at summary judgment is applicable. The fact 
has no bearing on the validity 
of granting summary judgmen re, such issues have no effect 


on the ultimete resolutio 


ARGUMENT 


I. No Action Lies in the District of Columbia 
“for Alienation of Affections of a Child 


TO! fie 


Many years ago this Court stated: 

"The gist of the action for the alienation of 
affections is said to be the loss of consortium-- 
that is, the loss of the conjugal fellowship. | 
company, cooperation, and aid of the husband or 
wife. Loss of consortium is the actionable con+ 


sequence of the injury, SEE alienation of affections 
is a matter of aggravation." 


This basic Bee eeneement has been affirmed in later decisions. See 
Albert v. McGrath, 278 F.2d 16 (U. S. App. D. C., 1960). Appellants 
appear to urge that this Court should extend the right of action for 
alienation of affections to situations which do not involve|the marital 
relationship. Since alienation of affections is based on loss of consor- 
tium, appellants must also urge that the right of action for loss of 
consortium should be extended. But this Court has refused to extend the 
right of action for loss of consortium beyond the marital relationship. In 
Pleasant v. Washington Sand and Gravel Co., 262 F.2d 471, this Court 
considered whether or not a child should have an enforceable claim for 
loss of a parent's consortium. After considering the contentions advanced 
by the parties, this Court concluded that it should not extend the right of 


| 
action for loss of consortium beyond the marital relationship. 


1/ Dodge v. Rush, 28 App. D. C. 149 at p. 152 (1906). 


taken as settled that no cause of 
action lies in this jurisdicti or alienation of affections in any situation 
which Goes not involve the marital relationship. Appellants have sued 
for alienation of affections between parents and a child, and it is obvious 
that it cannot be sustained. None of the authorities cited by appellants 
have any bearing on this issue. 
II. The Complaint does not State a Cause of Action 
for Enticement or Harborin 
Another of appellants’ contentions appears to be that the 
, although stating on its face that it is a complaint for alienation 


of affections, also states a cause of action for the tort of enticement and 


harboring. 


The essence of the tort of enticement or harboring is an active 


or affirmative effort by a defendant to take the child away from the parents’ 
custody. 67 C.J.S. Parent and Child §101(2), p. 853. Kenney v. 
Baltimore, 61 B. 581; 101 Md. 490. 

Here there was no enticement, no persuasion, and no forceable 
abduction. The child was volunterily placed in the hands and care of his 
grandmother. When requested, the child refused to return home. This 
situation is similer to the facts involved in McEntee v. New York Foundling 
Hospital, et al., 194 N.¥.S.2d 269 (1959), cited by appellants, in which 


the complaint wes held insufficient to sustain the cause of action. 
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In the McEntee case the Court pointed out that the complaint 


alleged voluntary placement of the child. The Court found thet there 
was a hiatus in the factual background alleged es to whether the infent 
resided with plaintiffs when she was induced to run away and desert 
plaintiffs and held that enticement or herboring could not lie under the 


facts alleged. Appellee Eva Hinton did not entice the minor from his 
| 2 
parents; they took him to her voluntarily. 


Furthermore, as also pointed out in the McEntee opinion, the 


co-defendant, the Foundling Hos pital, was accused of conspiring with 


the defendant for the purpose of preventing the infent from returning to 
her mother. With respect to the Hospital. the Court pointed out that the 


complaint is patently deficient since it fails to allege any’ tortious acts 


| 
| 
With respect to the Sidwell Friends School, nothing is alleged 


on its part. 
in the complaint which would amount toatort. Itis alleged that the School 
required a medical examination and that the examination had been made 
without the consent of the parents. It is also alleged that the School, in 

| 
the performance of its duty, granted a diploma to the minor even though 
the plaintiffs demanded that no diploma be given to their son. Neither of 
these acts are torts of any kind. Neither of them have xy bearing on the 


cause of action for alienation of affections or on enticement and harboring. 


in the complaint which sustains an 


It is thus apparent that the Court correctly grant summary 
judgment in thet th nplaint does not allege a cause of action under 
any theory egeins 


udement is Properly Granted 
uncer these Circumstances 


Appellants seem to contend that so long as there are any 


controverted issues of fact, it is improper to grant summary judgment. 
This overlooks the well-recognized principle that summary judgment is 
proper remedy so long es there is no issue of fact which has any proba- 


tive force as to a controlling issue. See Durasteel Co. v. Great Lakes 


4 


teel Coro., 5 Furthermore, the essence of the summary 
is to pierce through the pleadings and to assess the 


whether there is a genuine need for trial. 


See Markvell v. Ge ire and Rubber Company, 367 F.2d 748, 750 


(C.C.A. 7, 1966). Here, the evidence of record consisting of the pleadings 
and the deposition of Frank Mills, the juvenile court officer, show the 
circumstances of the relationship between appellants and their son. It 


must be evident that neith : llees had enything to do with a 


feeling of hostility or lack of affection which had developed between 
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appellants and their son. To carry the case further and gO through the 


embarrassment of a trial would be pointless. It was appellants’ duty to 
| 


produce the specific facts which they contend support their right to 
recover damages from either appellees. No such specific facts were 
produced in response to the motion of appellees and summary judgment 


is, therefore, appropriate. 


IV. Trial Court Properly Denied 
Motion for Relief under Rule 60 (>) (6) 


Following the hearing on appellees" joint motion for summary 


judgment, the trial court granted LBB SESE E EE to. submit = — 


plemental memoranda in opposition to the motion for summary judgment. 
Opportunity was also afforded appellees to reply to the supplemental 
memorandum of appellants. Thereafter the Court granted summary judge 
ment and appellants filed a motion for relief from the judgment under 


Rule 60(b) (6) of the Federal Rules of Civil Procedure. The Court properly 


denied appellants' motion. 


The remedy under Rule 60(b) of the Federal Rules provides 
extraordinary relief and may be invoked only on the showing of exceptional 


circumstances. See John E. Smith's Sons Co. v. Latimer Foundry and 


Mech. Co., 239 F.2d 815 (C.C.A. 3, 1956). There were no exceptional 


circumstances in this case. Throughout the period of time during which 
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appellees filed their motion for summary judgment (Merch 24, 1969, 
App. 22), through the time that supplemental memoranda were filed on 
April 29, 1969, appellants could heve filed a motion for leave to file an 
amended complaint alleging a different cause of ection. Appellants did 
not choose to do so. It seems clear that one of the reasons they did 
not choose to amend their complaint was that the facts would not support 
an action for enticing and harboring which was the purpose of the amended 
complaint (App. 41). | 

Thus there are no unusual circumstances in this case warranting 
relief from summary judgment entered by the trial court. The facts dis- 

| 

closed by the depositions and the pleadings show the nature of the 
controversy and demonstrate there is no basis on which appellants can 
maintain any cause of action against either of appellees. Under these 


circumstances the Court was correct in granting the motion for summary 


judgment and denying the motion for relief under Rule 60 (>) (6) “ 


The action of the trial court in granting appellees’ motion for 


summary judgment should be affirmed. | 


Dickson R. Loos 
Pope Ballard & Loos 
700 Brawner Building 
888 Seventeenth Street,, NW. 
Washington, D. C. 20006 
Attorney for appellees 
, 1969 


